











TRUST BUSINESS... 
is the management of property 
for others 


Citizens Fidelity has been engaged in settling estates and 
administering trusts for over 75 years . . . since 1882. There is 
no substitute for the experience gained in the care and conservation 
of the property of others over a long period of both good and bad years. 


When any of your clients have a need for trust 





services, our trust officers will welcome the 
opportunity of discussing with you and your clients 


the details and costs of our services. 
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When you go into Federal Court or State Court, 
use the latest and best: 
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OHLINGER’S I | , 





+ E 
Federal Practice 

An entirely new compilation of Federal Practice Forms, pub- 
lished since the sweeping Judicial Code changes of 1958 and 1959 : 
became effective. 

Avoid serious trouble by using the tested forms in these two | 
up-to-date volumes. Most of the forms in this publication are de- I 
rived from the records in cases decided and reported in the last 
few years. They are, therefore, authoritative and tested. 

At the beginning of each chapter the author sets out a very 
concise, accurate Introductory Note which serves as a guide to the 
use of the forms in the chapter. He tells you, simply and clearly, 
what to do, which Rules to follow, and what to watch for. 


TWO VOLUMES—828 AUTHORITATIVE FORMS—$36.00 


Sent on ten days’ free examination 





THE W. H. ANDERSON COMPANY 


VAUGHN CUNNINGHAM, Kentucky Representative 





1315 S. Third Street, Louisville 8, Kentucky, MElrose 6-3771 
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On the Cover 


Pictured on the cover of this issue is the Franklin County 
Court House at Frankfort, Kentucky. The first home of Franklin 
County Court was constructed in 1806. The present Court House 
was begun in June of 1832 according to plans of Gideon Shryock. 
Few changes were made in this two-story stone structure until 
1909. In that year in order to give additional room the side walls 
were extended and the height of the second story was increased. 
(Summary of information obtained from History of Franklin County 
by L. F. Johnson 1912. ) 

















ON THE PROGRAM 





JUDICIAL CONFERENCE OF KENTUCKY 


Kentucky Hotel, Louisville 





Tuesday, April 5, 1960 


Judicial Conference, Greetings, Constitution Revision 


Honorable Morris C. Montgomery, Liberty, 
Chief Justice of Court of Appeals of Kentucky. 





Dinner Speaker 








Honorable Mac Swinford, Cynthiana, U. S. 

District Judge from the Eastern District of 

Kentucky. Former member of House of Repre- 
sentatives of Kentucky. 
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On Judicial Program 








Honorable Squire N. Williams, Jr., Harry Caudill, Whitesburg, Member of 
Judge of Court of Appeals of Kentucky. General Assembly. 








Charles S. Adams, Covington, Immedi- Robert K. Cullen, Frankfort, Commis- 
ate Past Chairman of Judicial Advisory sioner of Court of Appeals of Ken- 
Committee of the Kentucky State Bar tucky. 

“ Association. 
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ON THE PROGRAM 


ANNUAL CONVENTION 





KENTUCKY STATE BAR ASSOCIATION 
Kentucky Hotel, Louisville 


Wednesday and Thursday, April 6-7, 1960 


Greetings / 


Hon. Stuart E. Lampe 





Louisville, Circuit Judge, 
Jefferson County 





Dean Marlin L. Volz Dean W. L. Matthews, Jr. 





Dean, School of Law U. of L.; U. Dean, College of Law, U. of K.; U. of 
of Wisconsin (LL.B.) (S.J.D.), Co- K. (LL.B.); U. of Mich. (LL.M.) 
Author of several text books. (S.J.D.); Legislative Research Com- 
mission Advisory Committee on Ju- 

diciary. 
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Criminal Code Revision 


Dee Ashley Akers, Frankfort 
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Reviser of Statutes, Commissioner on 

Uniform State Laws; Secretary of the 

Criminal Code Committee; State Ad- 
ministrative Regulations Compiler. 





A. C. Russell, Louisville 





Roy Moreland, Lexington 





U. of K. (LL.B.). Professor at U. of K. 


College of Law. 


John Young Brown, Lexington 





Yale University (LL.B.). Former Dean 
U. of L. School of Law, presently serv- 
ing as professor at U. of L. School of 
Law. Author of numerous legal publi- 


i) cations. 


March, 1960 





Member of firm of Brown, Sledd, & 
McCann. Legislature, 1930-32, 1946, 


1954, Speaker of House; 
1933-34. 


Congress 


Younger Lawyers’ Conference 





Gibson Gayle, Jr., Houston, Texas 





LL.B. (with honors) Baylor University. Editor of Baylor Law Review; in practice 
since 1950 in Houston, associated with Fulbright, Crooker, Freeman, Bates & 
Jawerski; Instructor, University of Houston College of Law (1951-55); member 
Board of Governors, Houston Council for Retarded Children; Past President of State 
Junior Bar Association of Texas and active on many committees of that organization; 
Recipient of J.B.C. Honorable Mention Award of Merit for Service to Public. 





Women Lawyers’ Conference 





Miss Fran Wheeler Mrs. T. C. Carroll 





Coordinator of Women’s Services, Presiding Officer, Ladies’ Luncheon. P 
Delta Air Lines, Inc., Atlanta, Georgia. 
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Constitution Revision 


John A. Fulton, Louisville Rufus Lisle, Lexington 





Member of the firm Woodward, Hob- Member of the firm of Harbison, Kes- 


son & Fulton. Former Assistant U. S. singer, Lisle and Bush. Former In- 
Attorney, Western District of Kentucky. structor of Civil Procedure at U. of K. 
College of Law and former Circuit 
Judge. 
a} Luncheon Speaker 


John Creighton Satterfield, Jackson, Mississippi 








Partner in firm Satterfield, Shell, Williams & Buford. American Bar Association, 
Board of Governors 1956-59. American Bar Foundation (Fellow); American Judica- 
ture Society (director); American Law Institute; Scribes; International Association 
i) Insurance Counsel. Nominee for President-Elect, American Bar Association. 
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Speaker at U. of K. Banquet 
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GOVERNOR BERT T. COMBS 


Prestonsburg 


Born in Manchester, Kentucky, August 11, 1911; admitted to bar, 1937; 
Preparatory education, Cumberland College and University of Kentucky; 
legal education, University of Kentucky (LL.B.) 1937. City Attorney, 
Prestonsburg, 1950. Commonwealth’s Attorney, 31st Judicial District of 
Kentucky, 1950-51; Judge Court of Appeals of Kentucky, 1951-55; 
Chairman Judicial Council of Kentucky, 1954. Member Floyd County 
and Kentucky State, and American Bar Associations (President of Junior 
Bar, 1947-48). Elected to Office of Governor of Kentucky in Nov., 1959. 
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Constitutional Revision of the Judiciary 


LT. GOVERNOR WILSON W. WYATT 
Louisville 


Born in Louisville, Kentucky, November 21, 1905; admitted to bar 1927, 
Kentucky. Preparatory education, University of Louisville; legal educa- 
tion, Jefferson School of Law (LL.B.) 1927 (Hon. Degree LL.D. Knox, 
1945, University of Louisville, 1948). Trial Attorney, City of Louisville, 
1934. Member of Faculty, Jefferson School of Law 1929-35. Mayor of 
City of Louisville 1941-45. Federal Housing Expediter and National 
Housing Administrator, Washington, D.C., 1946. Member, 1951-58, and 
Chairman 1951-55 Board of Trustees, University of Louisville. Member 
of Louisville, Kentucky State (Secretary 1930-34; Commissioner 1955- 
56) and American Bar Association; American Law Institute. Elected to 
the office of Lieutenant Governor of the State of Kentucky in Nov., 1959. 
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Annual Banquet Speaker 


Roger D. Branigin, Lafayette, Ind. 


Harvard (LL.B.). General Counsel Federal Land Bank of Louisville and related institu- 

tions 1930-38. Partner Stuart, Branigin, Ricks, & Schilling, Lafayette, Indiana, since 

1938. Trustee Franklin College and Purdue University. (President Indiana Bar 

Association 1951-52), Member American College Trial Lawyers, American Law Insti- 
tute, American Judicature Society. 


Camargo Alumni Speaker 


Hon. Watt M. Prichard, Ashland 


Judge Prichard, an honored and out- 

standing Circuit Judge, has just com- 

ple*ed his fourth six-year term as Judge 
of Boyd County. 
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Women Lawyers of Kentucky 


Louise G. Kirtley 


Served as City Judge and City Attorney 

of Owensboro; Vice President of 

Daviess County Bar Association; Legis- 

lative Chairman of Kentucky Division 
of A. A. of U. W. 


Economics 
Luther M. Bang 


Member of the American Bar Associa- 
tion Committee on the Economics of 
Law Practice, member of the House 
of Delegates of American Bar Associa- 
tion, and Immediate Past-President of 
the American Bar Association. 


Unauthorized Practice Program 
F. Trowbridge 


Vom Baur 


Present Chairman of the Standing 

Committee on Unauthorized Practice 

of Law of the American Bar Associa- 

tion. Author of several textbooks on 

Administrative Law and many articles, 

General Counsel of the Department of 
the Navy. 





Bar Commissioners On Program 





Herbert Sledd, Lexington 


ain S | Aeon 


Partner firm of Brown, Sledd and 

McCann. Bar Commissioner. Will par- 

ticipate in the Unauthorized Practice 
Program. 





Maubert R. Mills, Madisonville 








Partner in firm Gordon, Gordon, and 
Mills. Commonwealth Attorney. Bar 
Commissioner, Kentucky State Bar 
Association. Will participate in the 
Criminal Code ‘Revision Program. 
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10:00 A.M. 


10:30 A.M. 


Se arene Aa ata eee 


12:30 P.M. 


2:00 P.M. 





6:30 P.M. 


7:00 P.M. 


9:00 P.M. 


JUDICIAL CONFERENCE 


Kentucky Hotel, Louisville 


Tuesday, April 5, 1960 


rere) sk 2 PS, ea RE Hotel Lobby 


EES RU bee Se... eee een ee Ship Room 


Cuter Justice Morris C. MontcoMery, Chairman 


PROHIBITION AND MANDAMUS UNDER SECTION 110, 
KENTUCKY CONSTITUTION 


Jupce Squme N. WiLtiaMs, Jr. 
RECENT CHANGES IN CIVIL RULES 
Hon. Rosert K. Cutten, Commissioner 


REPORT ON SPECIAL JUDGES FUND 


Cur Justice Morris C. MonTGOMERY 
CONFERENCE LUNCHEON .............................. .Mezzanine Parlors B & C 


NEED FOR JUDICIAL REFORM .......00...0....... es 
CuHARLEs S. ADAMS 


Ep. P. Jackson, Jr. 


NEW LEGISLATION 


Harry CaupiLt 
JUDICIAL RECEPTION ..... shelisel nna ai eit eal Ship Room 


JUDICIAL CONFERENCE BANQUET .............. a: eee Mirror Room 
ADDRESS: THE JUDICIAL OBLIGATION 


Jupce Mac Swinrorp 
United States District Court 


CABARET PARTY ............... eet Te, Tat en i A lino te he Mirror Room 
Informal WELCOME DANCE for Judges, Lawyers, their Wives, and Friends 
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PROGRAM 
ANNUAL CONVENTION 





KENTUCKY STATE BAR ASSOCIATION 


8:00 


8:00 
8:00 


9:30 


10:00 


12:00 


12:00 


Kentucky Hotel, Louisville, Ky. 
Wednesday Morning, April 6, 1960 


PRESIDENTS’ BREAKFAST ........ suniitcinpiiiibdshaaieictiateetaaesta ee halekmt lense 
Ben B. Fow ten, President K.S.B.A., Presiding 
HOSTS 
Rosert L. Stoss, James H. Frazee, Tuos. W. Butuitr, R. C. STEPHENSON, 
EpuriaM K. LAwreNce and OLDHAM CLARKE 
GUESTS 
Past Presidents of the Kentucky State Bar, Presidents of Local Bar Associa- 
tions, Federal and State Judges 
REGISTRATION FOR ENTERTAINMENT AND ALL PROGRAMS............ $3.00 
kk AE ee ee Ny ee ee eee ae _Mezzanine Parlor 
HOST 
Lawyer’s Title Insurance Company of Kentucky 
Lawyers wives of Louisville Bar 
GUESTS 
Members and Wives of Kentucky Bench and Bar 
ES RE Seer A NC Flag Room 
Ben B. Fow ter, President K.S.B.A., Presiding 
INVOCATION 
Rev. O_ar ANpERSON, Exec. Sec. Louisville Presbytery 
GREETINGS BY 
Morris C, Montcomery, Chief Justice, Third Appellate District 
Stuart E. Lampe, Judge, Jefferson Circuit Court 
Frank J. Doucnerty, President, Louisville Bar Association 
WituraM L. Matruews, Dean, U. of K. College of Law 
Marin L. Votz, Dean, U. of L. College of Law 
oe Be EE SE He SENT SE Flag Room 
(See p. 130 for Article by Mr. Akers) 
Dee Akers, Secretary Criminal Code Committee, Frankfort 
Roy Moretanp, University of Kentucky, Lexington 
A. C. Russet, University of Louisville, Louisville 
Joun Y. Brown, Lexington 
M. R. Mitts, Madisonville 
GENERAL CONVENTION LUNCHEON oo0-.---:.-::ss-ssssveesssesssses-----Mirror Room 
Hersert D. Stepp, Lexington, President YLC, Presiding 
ELECTION OF OFFICERS TO YLC 
Frank Benton, III, Newport, President-Elect YLC, Conducting 
SPEAKER: Grsson Gaye, Houston, Texas, Chm. ABA, YLC 
FO gt EES elt RE Terrace Room 
Mrs. T. C. Carroxy, Shepherdsville, Presiding 
GREETINGS: Mrs. Ben B. Fow ter, Frankfort 
DELTA AIR LINES TRAVEL STYLE SHOW 
Miss Fran Wuee ter, Atlanta, Georgia, Commentator 
Introduced by Mrs. Frank J. Doucnenry, Jr., Louisville 
INTRODUCTION OF COMMITTEES 
Mrs. Samvet J. Stauxincs, Louisville 
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2:00 


6:30 


7:00 


7:00 


7:00 


9:00 


8:30 


8:30 


8:30 


i) 10:00 
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Wednesday Afternoon, April 6, 1960 


CONSTITUTIONAL REVISION OF JUDICIARY ..... Saeed i eed Flag Room 
Ep P. Jackson, Louisville, Chairman 
Morais C. Montcomenry, Chief Justice 
Wuson W. Wyatt, Lt. Governor of Kentucky 
Joun A. Futton, Louisville 
Ruruvs Liste, Lexington 


RECEPTION FOR BENCH AND BAR MEMBERS 


Fe) SL OE ae ey Mezzanine Parlors B & C 
UNIVERSITY OF KENTUCKY 5lst ANNIVERSARY 
DE AIRE DE, cehcinithcstatininiisicntinincatiapintiiokncieitiiinls Terrace Room 


Jor S. WHEELER, Jr., Russellville, President, UK Alumni Association, Presiding 
W. H. ANDERSON CO. AWARD FOR PAPER ON 
UNAUTHORIZED PRACTICE 
Presented by James M. Lassrrer, Murray 
ELECTION OF OFFICERS 
SPEAKER 
Bert T. Comss, Governor, Commonwealth of Kentucky 
UNIVERSITY OF LOUISVILLE ALUMNI BANQUET .................-.... Mirror Room 
Danret B. Boone, Louisville, President, UL Alumni Association, Presiding 
W. H. ANDERSON CO. AWARD FOR PAPER ON 
UNAUTHORIZED PRACTICE 
Presented by Joseru P. Pixe, Louisville 
ELECTION OF OFFICERS 
PRESENTATION OF CERTIFICATES OF OUTSTANDING SERVICE . 
PRESENTATION OF HONORARY MEMBERSHIPS 
RESUME OF 1959 ACTIVITIES 
“CAMARGO” ALUMNI BANQUET ..............------cc-cceecseoseo-eeeecoeeneee detains Flag Room 
For all Alumni from other than Kentucky Law Schools 
Porter Gray, Ashland, Chairman, Presiding 
WiiuaM L. Wat.ace, Lexington, Co-Chairman 
BOBBS-MERRILL AWARD FOR UNAUTHORIZED PRACTICE PAPER 
(All alumni from other than Kentucky Law Schools eligible for this award) 
Presented by Joun S. MoreMen, III, Owensboro 
SPEAKER 


Watr M. Pricnarp, Ashland 
eo Fs ge re a POE e Se Terrace Room 


Thursday Morning, April 7, 1960 


LOUISVILLE & NASHVILLE RAILROAD BREAKFAST................ Terrace Room 
For Local L & N Attorneys and Guests 

WOMEN LAWYERS OF KENTUCKY........................-.-.-----.------ Mezzanine Parlor A 
Louise KirntLey, Owensboro, Chairman 

Ce IO hasten cecescsacinectesinnnananctincietianiiammcsameiida teats deer apibned edad aiaal Ship Room 


HOST: Lawyer’s Title Insurance Company of Kentucky 

GUESTS: Lawyers’ Wives, Louisville Bar; Members, Wives, and Guests of Ken- 
tucky Bar 

OPEN HOUSE—HUBBUCH IN KENTUCKY, for Lawyers’ wives 








9:30 


12:00 


2:00 


4:00 


6:30 


7:00 


HOW TO BE A LAWYER WITHOUT BEING BROKE ..................... Mirror Room 


R. C. StepHEenson, Chm., Economics of Law Practice, Presiding 
CAUSES FOR LAWYERS ECONOMIC CONDITION 

Joun C. SATTERFIELD, Yazoo City, Mississippi 
LAWYERS FINANCIAL HOUSEKEEPING 

Lutuer Banc, Austin, Minnesota 

Chm., A.B.A. Special Committee Economics of Law Practice 
ROLE OF CONTINUING LEGAL EDUCATION 

Fe.ix Stumpr, Berkeley, California 

Administrator for Continuing Legal Education for California 


GIENNEERAL, ASSEEDABLY LUNCHEON, q.nncscccnnccceisccccecccnsccccscesncssoescosesss Terrace Room 

SaMUuEL J, STALuincs, President-Elect, K.S.B.A., Presiding 
PRESENTATION SENIOR COUNSELLOR AWARDS 

Leo T. Wo.Forp, Louisville 
SPEAKER 

Joun C. SATTERFIELD, Yazoo City, Mississippi 
INTRODUCTION BY 

Rosert P. Hopson, Kentucky Delegate A.B.A. 
RECEPTION COMMITTEE 

Ben B. Fow er, President K.S.B.A. 

Henrsert D. Sepp, President Y.L.C. 

Manion W. Moone, Kentucky Bar Delegate A.B.A. 


Thursday Afternoon, April 7, 1960 


UNAUTHORIZED PRACTICE PROGRAM ...............---.----pe---++- .....--Mirror Room 
Hersert D. Siepp, Lexington, Chm. K.S.B.A. Unauthorized Practice Comm. 
F. Trowsrivce Vom Baur, Chm. A.B.A. Unauthorized Practice Comm. 
Roserr P. Hosson, Louisville, Kentucky, Unauthorized Practice Comm. 
James E, Grttenwater, Glasgow, Kentucky, Unauthorized Practice Comm. 
B. L. Kessincer, Lexington, Kentucky, Unauthorized Practice Comm. 


I i ites hdectis Lessee. Mirror Room 
Ben B. Fow en, President K.S.B.A., Presiding 

EEE Ee eR EN Pe TOD ar oe SNS 2 Mezzanine Parlors B & C 
For Members and Guests 

Be Rie ee RR TO eas Flag Room 


INAUGURATION OF NEW K.S.B.A. OFFICIALS 
PRESENTATION OF K.S.B.A. OUTSTANDING SERVICE AWARDS TO JUDGE 
AND LAWYER 
Morris C. Montcomenry, Chief Justice, Court of Appeals 
SPEAKER 
Rocer Branicin, Lafayette, Indiana 
INTRODUCTION BY 
Bert T. Comss, Governor, Commonwealth of Kentucky 
RECEPTION COMMITTEE 
Morris C. Montcomenry, Chief Justice 
Brapy M. Strewaat, Judge, First Appellate District 
Joun S. Patmone, Judge, Second Appellate District 
Joun R. MoreMen, Judge, Fourth Appellate District 
Soume N. Wiu1aMs, Judge, Fifth Appellate District 
James B. MiLuiken, Judge, Sixth Appellate District 
Rosenrr B. Bip, Judge, Seventh Appellate District 
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PRESIDENT’S COMMITTEE 


ROBERT L. SLOSS, Chm. 
JAMES H. FRAZEE 
THOMAS W. BULLITT 
EPHRAIN K. LAWRENCE, JR. 
OLDHAM CLARKE 


et in lela su Asialaare cated oe 
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SPEAKERS COMMITTEE 


VICTOR W. EWEN, Chm. 
PHILIP P. ARDERY 
ROBERT T. BURKE, JR. 
WILLIAM B. PEDEN 
EDWIN F. SCHAEFFER 

} MARLOW W. COOK 


“ PUBLIC RELATIONS COMMITTEE 


H. CURTIS CRAIG, Chm. 
JAMES M. CUNEO 
E. CECIL DAVENPORT 
MARLIN VOLZ 
ED P. JACKSON 
MARSHALL B. WOODSON 


MRS. THOMAS BALLANTINE, JR. 
MRS. FRANK J. DOUGHERTY, JR. 
MRS. ED P. DODD 
MRS. VICTOR W. EWEN 
i MRS. EDWARD R. GENTRY 
fy MRS. LAWRENCE GRAUMAN 
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CONVENTION COMMITTEES 
FRANK J. DOUGHERTY, Louisville, General Chairman 


BANQUET & LUNCHEON 
COMMITTEE 
MARIA C. MEUTER, Chm. 
JAMES G. BOWMAN 
GORDON B. DAVIDSON 
THOMAS W. SPECKMAN 
H. FOSTER PETTIT 
WILLIAM B. STANSBURY 


ENTERTAINMENT COMMITTEE 


EDWARD S. BONNIE, Chm. 
A. WALTER REDMON 
WALLACE H. SPALDING, JR. 
LEE F. SWAN 
RICHARD C. OLDHAM 
FRED J. KAREM 


REGISTRATION COMMITTEE 


GLENN L. SCHILLING, Chm. 
BEN T. COOPER 
JAMES S. SHAW 

GENE SIMS 
GERALD KIRVEN 
EDWARD T. EWEN, JR. 


| LADIES’ ACTIVITIES COMMITTEE 


MBS. S. J. STALLINGS, Co-Chairman 
MRS. T. C. CARROLL, Co-Chairman 


MRS. CHARLES McCONNELL 
MRS. WALTER MEUTER 
MRS. GLENN SCHILLING 
MRS. ROBERT L. SLOSS 
MRS. RAYMOND C. STEPHENSON 
MRS. CHARLES ZIRKLE 





Bigelow 


9:45 A.M. 
10:00 A.M. 
10:30 A.M. 


11:00 A.M. 


(Mr. Spivack will answer questions following his address. ) 


ADJOURNMENT FOR LUNCH 





LOUISVILLE COURSE ON UNIFORM 
COMMERCIAL CODE 





April 20, 21, 22, 1960 ) 


Hall, University Center, University of Louisville 


Wednesday, April 20, 1960 


Morning Session 


OPENING 
S. J. Sraiincs, President, Kentucky Bar Association, Presiding 


PURPOSES AND SCOPE 
James B. Younc, Louisville, Speaker 


CONFLICT OF LAWS 
Commissioner Rospert K. CuL.en, Frankfort, Speaker 


BULK SALES @ @ 
Oscar Sprvack, Philadelphia, Speaker 


Wednesday, April 20, 1960 


Afternoon Session 


Professor WiLL1AM B. Pepen, University of Louisville, Presiding 





2:00 P.M. SALES 
Professor Kart N. LLEWELLyn, University of Chicago, Speaker 
3:45 P.M. DOCUMENTS OF TITLE 
Professor WiLL1AM D. Hawk ann, Rutgers University School of 
Law, Speaker 
There will be a question and answer period after each lecture. @ | @ 
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/ 3:45 P.M. 


A series 
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Thursday, April 21, 1960 
Morning Session 


Dean Wiu1aM L. Matruews, Jr., University of Kentucky, 
Presiding 

COMMERCIAL PAPER 

Cart W. Fonx, Philadelphia, Speaker 


BANK DEPOSITS AND COLLECTIONS 
Joun J. Ciarke, Federal Reserve Bank, New York, Speaker 


There will be questions and answers following each lecture. 


ADJOURNMENT FOR LUNCH 


Thursday, April 21, 1960 
Afternoon Session 


Frank J. Doucuerrty, Jr., President, Louisville Bar Association, 
Presiding 
SECURED TRANSACTIONS 


The Content of Article IX 
Murpocn K. Goopwin, Vice President and General Counsel, 
Federal Reserve Bank, Philadelphia, Speaker 


COFFEE BREAK 


SECURED TRANSACTIONS 

Perfecting and Enforcing 
Professor Wr.11AM D. HAwKtanp, Rutgers University School of 
Law, Speaker 


Friday, April 22, 1960 
Morning Session 


Dean Maruin M. Votz, University of Louisville, Presiding 


9:00 A.M.-12:30 P.M. PANEL DISCUSSION ON SECURED 


TRANSACTIONS 
of typical and important problems arising under Article IX will 


be given in mimeographed form to the audience and they will be answered 
chronologically by the panel. 


Panelists: Murpocn K. Goopw1n 
WriuraM D. HAWKLAND 
Pror. Freperick W. Wuiresme, JR. 
Oscar SPIVACK 





















BAR ASSOCIATION ACTIVITIES V6 
} 


Clients’ Indemnity Fund 


Editor’s Note: The following resolution providing for the estab- 
lishment of a Clients’ Indemnity Fund has been approved by the 
Bar Indemnity Fund Committee and the Board of Bar Commis- 
sioners. The proposal will be submitted to the members of the 
Association at the Annual Convention. Accordingly, you are urged 
to familiarize yourself with it and be prepared to discuss and vote 
upon its provisions. The Bar Indemnity Fund Committee is com- 
posed of Marshall P. Eldred, Louisville, Chairman; Thomas P. Bell, 
Lexington; William G. Craig, Owensboro; Paul Huddleston, Bowl- 
ing Green; John J. O'Hara, Covington; A. W. Redmon, Louisville, 
and Lieutenant Governor Wilson W. Wyatt, Louisville. 


Be It Resotvep by the Kentucky 
State Bar Association, in annual con- 
vention assembled, as follows: 

There is hereby established a Fund 
to be known as “CLIENTS’ INDEM- 
NITY FUND” to be maintained, ad- 
ministered, and used for the purposes 
and in the manner hereinafter pro- 


vided. 


Section 1, Purpose 

The purpose of the Clients’ Indem- 
nity Fund shall be the reimburse- 
ment, by the Bar Indemnity Com- 
mittee, in whole or in part, to clients 
of Kentucky lawyers of losses sus- 
tained by them by reason of the 
embezzlement, conversion, or theft 
by Kentucky lawyers of money, funds, 
securities, or property belonging to 
their clients. Such reimbursement 
shall be made only in accordance 
with the provisions hereinafter set 
forth and in compliance with such 
rules and regulations as may be 
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adopted hereafter by the Bar Indem- 
nity Committee, not inconsistent 
herewith. 


Section 2, Lawyers Covered 

The provisions of the Clients’ In- 
demnity Fund shall apply only to 
lawyers who, at the time of the com- 
mission of the acts giving rise to a 
claim for reimbursement by a client 
or clients, are members in good stand- 
ing of the Kentucky State Bar Associa- 
tion, are practicing members of the 
Bar of Kentucky and maintain within 
the State of Kentucky an office for 
the practice of law. 


Section 3, Eligibility of Recipients 
Only such person is eligible to make 
claim for reimbursement hereunder 
who, at the time of the happening of 
the event which gives rise to the 
claim, was a client of a lawyer as de- 
fined in Section 1 and whose money, 
funds, securities, or property were 
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embezzled, converted, or stolen by a 
lawyer herein covered, acting as a 
lawyer for said client, and which dis- 
honest conduct on the part of said 
lawyer arose as a result of attorney- 
client relationship then existing be- 
tween him and said claimant. 


Section 4, Conditions Prerequisite to 
Reimbursement 
No reimbursement shall be made 
by the Bar Indemnity Committee to 
any eligible recipient by reason of any 
embezzlement, conversion, or theft by 
a lawyer unless and until the follow- 
ing prerequisites have happened or 
been made, to-wit: 


(a) A written claim for reimburse- 
ment, which shail be sufficiently 
specific to identify the lawyer charged 
with dishonesty, to describe the act 
of dishonesty claimed and to set forth 
the amount of the loss asserted, has 
been filed with the Bar Indemnity 
Committee and with the affected 
lawyer, unless he be dead or his 
whereabouts unknown, within one 
year of the discovery by the claimant 
of such dishonest act or acts, which 
shall in no event be more than five 
years from the occurrence of the act 


of dishonesty, and 


(b) Disciplinary proceedings have 
been commenced by the Kentucky 
State Bar Association against the 
lawyer against whom a claim for em- 
bezzlement, conversion, or theft has 
been made, and said lawyer has been 
suspended from practice or disbarred 
from practice by the Court of Appeals 
of Kentucky; or 


(c) The lawyer against whom a 
claim for embezzlement, conversion, 
or theft has been made has died or 
been adjudged mentally incompetent, 
and proof of embezzlement, conver- 


March, 1960 











sion, or theft by said lawyer has been 
adduced by the claimant sufficient to 
meet regulations of the Bar Indemnity 
Committee; or 

(d) The Board of Bar Commission- 
ers of Kentucky State Bar Association 
has certified to the Bar Indemnity 
Committee that it is appropriate for 
reimbursement to be made by said 
Committee to the claimant named in 
said certification. 


(e) Prior to receipt of reimburse- 
ment, the claimant shall execute a 
subrogation agreement in favor of the 
Fund against the offending lawyer. 


Section 5, Basis of Payment 

All reimbursements made hereun- 
der by the Bar Indemnity Committee 
shall be a matter of grace, not a 
matter of right, and no claimant, 
client, or member of the public shall 
have any right in the Clients’ Indem- 
nity Fund as third party beneficiary 
or otherwise. 


Section 6, Determination of Payment 

The Bar Indemnity Committee 
shall have absolute discretion as to 
whether any claim against Clients’ 
Indemnity Fund shall be rejected or 
paid in whole or in part, and no per- 
son shall have any right to maintain 
an action against Clients’ Indemnity 
Fund, the Bar Indemnity Committee 
or the Kentucky State Bar Associa- 
tion for payment of any claim. The 
Bar Indemnity Committee shall have 
the authority to make such rules and 
regulations, not inconsistent here- 
with, to guide it in its determination 
of the payment of any claim made 
against Clients’ Indemnity Fund. No 
payment of any claim determined by 
the Bar Indemnity Committee to be 
eligible for reimbursement in any 
calendar year shall be paid until the 





99 






month of December, at which time 
said Committee shall determine 
whether the total of all payments ap- 
proved for reimbursement within the 
calendar year can be made without 
endangering the administration of the 
Fund. Such determination shall be 
within the discretion of the Com- 
mittee and if in the judgment of the 
Committee the payment of all claims 
then approved for reimbursement will 
endanger the administration of the 
Fund, such adjustment shall be made 
by the Committee in the amount of 
said payments as will alleviate said 
danger. 
Section 7, Subrogation 

The Clients’ Indemnity Fund shall 
have a right of subrogation against 
any lawyer for whose dishonest con- 
duct the Bar Indemnity Committee 
has made reimbursement to his client. 


Section 8, Administration of Fund 

The administration of the Clients’ 
Indemnity Fund and the determina- 
tion of all payments of reimburse- 
ment to be made therefrom shall be 
under the management and within the 
discretion of a Committee to be 
known as the Bar Indemnity Com- 
mittee, under rules and regulations 
promulgated by it not inconsistent 
herewith. 


Section 9, Appointment and Tenure 

The Bar Indemnity Committee shall 
consist of seven members in good 
standing of the Kentucky State Bar 
Association to be appointed by the 
President of said Association, one 
from each Appellate District of Ken- 
tucky, for terms as follows: 

Two for one year, two for two years, 
three for three years. 

After the initial appointments, each 
subsequent appointment shall be for 
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a term of three years and no ap- 
pointee who has served a full term 
of three years shall be eligible for 
reappointment until one year after 
the termination of his last term. Va- 
cancies on the Committee shall be 
filled by appointment by the Presi- 
dent for the unexpired term. Any 
member of said Committee may be 
removed with or without cause, at 
any time, by the Board of Bar Com- 
missioners of the Association. No 
member of said Board, nor any offi- 
cial of said Association, shall be eli- 
gible for appointment to said Com- 
mittee. 


Section 10, Supervision and Control 


All rules and regulations promul- 
gated by the Bar Indemnity Com- 
mittee for the administration of the 
Clients’ Indemnity Fund shall be sub- 
ject to review and veto by the Board 
of Bar Commissioners of the Ken- 
tucky State Bar Association. Within 
the purview of said rules and regula- 
tions, however, the action of the Bar 
Indemnity Committee in determining 
eligibility of claims and the amount 
of reimbursement shall not be sub- 
ject to review. However, the Board 
of Bar Commissioners shall have the 
right to recommend to the Kentucky 
State Bar Association at any annual 
convention the discontinuance of the 
Clients’ Indemnity Fund. If such dis- 
continuance is approved by a majority 
of the members present and voting at 
said convention, further administra- 
tion of said Fund shall cease and any 
money remaining in said Fund shall 
be transferred to the general fund of 
the Kentucky State Bar Association. 


Section 11, Institution and Main- 
tenance of Fund 
To establish the Clients’ Indemnity 
Fund the Treasurer of the Kentucky 
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State Bar Association is directed to 
pay to said Fund from the general 
funds of said Association, at the ef- 
fective date of said Fund, the sum of 
$5.00 per member of said Association 
and thereafter annually to pay to said 
Fund, from dues collected from the 
members of said Association, a sum 
not exceeding $5.00 per member until 
a resolution of the Board of Bar Com- 
missioners, based upon a recommen- 
dation of the Bar Indemnity Com- 
mittee, declares that no further addi- 
tion shall be made to said Fund by 
the Association for any given year. 
Thereafter and upon request of the 
Bar Indemnity Committee the Board 
of Bar Commissioners by appropriate 
resolution may again request annual 
payments to the Fund by the Associa- 
tion of not to exceed $5.00 per mem- 
ber of said Association. 

Section 12, Effective Date 


The effective date of the Clients’ 
Indemnity Fund shall be January 1, 
1961. 





Lawyer-Pilots 
Association Formed 


All lawyers who hold pilot’s rating 
are invited to join a new Association 
of Lawyer-Pilots, which was recently 
formed. 


At the organizational meeting held 
the latter part of 1959, the Officers 
and Board of Directors were elected. 
The President being Albert Rathblott, 
Esquire, and for the Southeast Re- 
gion, in which Kentucky is located, 
Edwin Marger, Vice-President. 


George J. Long, 622 Marion E. 
Taylor Building, Louisville, Kentucky, 
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was appointed Membership Chair- 
man for the State of Kentucky. All 
Lawyer-Pilots interested in joining 
can contact George J. Long or write 
directly to Box 289, Camden, New 
Jersey, for information. 


Albert Rathblott, Esquire, also ap- 
pointed George J. Long as National 
Chairman of Legal Aid for the As- 


sociation, 


The Association, with dues of $10.00 
annually, has been formed to pro- 
mote a spirit of fellowship within the 
legal profession for those who have a 
pilot's interest in aviation; to promote 
general aviation safety; to promote co- 
operation with civilian agencies in 
times of emergency and engaged in 
the welfare of our country; to assist 
in the drafting, interpretation, and 
enforcement of laws affecting avia- 
tion in all of its phases; to study and 
attain more advanced proficiency and 
knowledge in the operation of air- 
craft; to stimulate aviation conscious- 
ness and acceptance in young men ‘ 
and women; to advance safe flying 
procedures. 





Louisville Attorney 
Receives Citation 


In June, 1959, Howard L. Van 
Arsdale of the Louisville Bar received 
an honor award and citation from the 
State Department of Conservation 
for his substantial work in the field 
of conservation. Mr. Van Arsdale has 
long worked with Kentucky Congress- 
men and State officials in promoting 
the training of youth and in enhanc- 
ing the Lake Herrington Tourist Pro- 
motion. 
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Changes at 
Banks-Baldwin 


Banks-Baldwin Law Publishing 
Company, America’s Oldest Law Pub- 
lishing House, dating back to 1804, 
and a Cleveland institution for many 
years, announced a change in cor- 
porate officers as of January 2. 

William Edward Baldwin, Pres- 
ident, was elected Chairman of the 
Board of Directors. He will continue 
his active participation in the busi- 
ness as chief executive officer and as 
Treasurer of the corporation. 

Walter H. Drane, formerly Vice- 
President, was elevated to the posi- 
tion of President and chief adminis- 
trative officer. 

This marks another milestone in an 
interesting and very productive career 
for William E. Baldwin. President of 
his own law publishing company since 
1913, he has initiated or participated 
in many advancements in his field as 
author, editor, and publisher. Space 
does not permit a complete list of 
works, but they include the codes and 
statutes of five states, Bouvier’s Law 
Dictionary unabridged in a single vol- 
ume, and a reprint of the official 
edition of the United States Supreme 
Court Reports. 

Mr. Baldwin is admitted to the bar 
in the states of Ohio, Kentucky, and 
Utah, and since 1922 he has been a 
member of the bar of the Supreme 
Court of the United States. He was 
awarded the honorary degree of Doc- 
tor of Civil] Laws by the University 
of the South in 1933. His residence is 
at 2312 Delamere Drive, Cleveland 
Heights. 

Walter H. Drane commenced work 
with Banks-Baldwin in June of 1932. 
Since his graduation from college in 
1935, he has been associated with the 
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company continuously except for five 
years of wartime naval service, and 
during the past five years when he 
was president of his own company, 
publishing municipal codes of or- 
dinances. He holds the rank of Com- 
mander, USNR (Inactive). His home 
is at 2711 Scarborough Road, Cleve- 
land Heights. 

Other officers of the Banks-Bald- 
win Law Publishing Company are: 
M. J. Hubbs (Mrs. Robert H. Mc- 
Grath ), 2400 Kenilworth Road, Cleve- 
land Heights, Vice-President and Sec- 
retary; and Richard J. Collins, 16804 
Seneca Avenue, Lakewood, Vice-Pres- 
ident and Sales Manager. 





‘Index to Foreign Legal 
Periodicals” to be Published 


A Ford Foundation grant to the 
American Association of Law Li- 
braries has made it possible, for the 
first time, to publish an Index to 
Foreign Legal Periodicals, 

This new venture of the Association 
is designed to bring to light the legal 
writing of scholars, lawyers, and jur- 
ists throughout the world. The Index 
to Foreign Legal Periodicals will 
cover the latest legal developments 
appearing in some 250 foreign legal 
publications in the field of interna- 
tional, private international, foreign, 
comparative, and municipal law. Dur- 
ing the past few years legal research 
at the international level has been 
expanding. Dean E. Blythe Stason of 
the University of Michigan Law 
School, who recently was appointed 
administrator of the American Bar 
Foundation which serves as the re- 
search arm of the American Bar As- 
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sociation, has proposed the creation 
of an international clearing house to 
promote greater uniformity in world 
law. The American Bar Association 
has already created a special Com- 
mittee on World Peace Through 
World Law to explore what can be 
done to advance the rule of law 
among nations. Many of this country’s 
top law schools have been devoting 
funds, time, and energy to centers of 
international legal studies. In fact, in 
the past five years the Ford Founda- 
tion has made grants of nearly 8 
million dollars to promote interna- 
tional legal studies at 14 different 
American law schools. 

The project is headed by Dr. Wil- 
liam B. Stern, Foreign Law Librarian 
of the Los Angeles County Law 
Library. 

The Index to Foreign Legal Peri- 
odicals will be compiled and pub- 
lished at the Institute of Advanced 
Legal Studies at the University of 
London with Mr. K. Howard Drake, 
Librarian of the Institute, as General 
Editor. 

The subscription rate is $25 per 
year. Subscriptions for the year 1960 
and subsequent years may be placed 
with the Treasurer of the American 
Association of Law Libraries, William 
D. Murphy, 2900 Prudential Plaza, 
Chicago 1, Illinois. 

The project deserves the support 
of the American Bench and Bar. 

Submitted by Ernest Henry 
Breuer, New York State Law 
Librarian. 





Federal Tax Returns — 
Requests For Extensions 


Treasury Decision No. 6436, ap- 
proved December 23, 1959, estab- 
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lished new requirements relating to 
the requests for extensions of time 
for filing individual income tax re- 
turns. These requirements are effec- 
tive for taxable years beginning after 
December 31, 1958. 

Thereafter, every individual re- 
questing an extension of time for 
filing his income tax return will be 
required to furnish all of the follow- 
ing information: 

1, Why he needs more time. 

2. For how long. 

8. Whether he filed and made 
timely payments on any required 
Declaration of Estimated Tax for 
the year (new requirement). 

4, Whether each of his returns for 
the last three years was filed on 
time or within an approved ex- 
tension (new requirement). 

The Internal Revenue Service, in 
fairness to the tens of millions of tax- 
payers who file their returns on time, 
must do everything reasonably pos- 
sible to insure that extensions are 
granted only when there is a real need 
for more time. These new items of 
information are for the purpose of 
enabling the Service to do a better 
job of carrying out this responsibility. 

Although a new form (Form 2688) 
for requesting extensions on individ- 
ual income tax will be available at 
Internal Revenue offices, letters or 
other informal written applications for 
extensions will continue to be accept- 
able provided they contain the neces- 
sary information and are signed by 
the taxpayer or his duly authorized 
representative. 

Applications for extensions of time 
for corporations will continue to be 
made on Form 7004 as in the past. 

(Submitted by C. R. Mosley, Chief, 
Admin. Div. IRS, Louisville ) 
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Judge Montgomery Addresses Harlan County Bar 


From left to right — Cawood Smith, President; Chief Justice Montgomery; Eugene 
Goss, Secretary-Treasurer. 


Chief Justice Morris C. Montgomery spoke to a good turn-out of the 
Harlan County Bar Association at the Lewallen Hotel in Harlan at their last 
meeting. 

Judge Montgomery spoke on the subject of “Constitutional Revision.” 
He pointed out the extensive and, at times, dramatic changes in our economic 
life which have occurred since the adoption of our present Constitution in 
1890. Judge Montgomery stated “we are living under a horse-and-buggy 
Constitution in a jetliner age.” 

Several guests from other counties, including members of the Bell and 
Perry County Bar Association, were introduced at the meeting. 





Bar Honors 
Governor Combs 


On Friday, February 5, the Floyd in Memoriam 


County Bar Association held a Dinner RODES K. MYERS 
in honor of its immediate Past Pres- 

ident, Governor Bert Combs. Approx- former 
imately sixty persons were in attend- 

ance where Woodrow W. Burchett Lieutenant Governor 


presided and Chief Justice Morris C. 
Montgomery was the principal speak- 
er. The Governor was presented with 

March 11, 1960 
a clock-barometer for his desk and o 


died 








made a short thank-you address. 
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PHONE 


JUniper 5-4616 








WESTERFIELD-BONTE CO. 


INCORPORATED 


217-219 SOUTH EIGHTH STREET 
LOUISVILLE, KY. 





SPECIALTY PRINTERS OF LAW 
BRIEFS AND COURT RECORDS - Since 1910 


ALL WORE IS 


EXECUTED ACCORDING TO THE 
RULES OF THE COURTS - - Promptly 





Each Job Accurately Proofread 
Guaranteed Specified Time of Delivery 





Sewice at the Right Price 





Give Us a Trial W. ALLAN BLYTHE 
Samples and ‘ 
aa on Request Fvecniont 











WESTERFIELD-BONTE CO., INCORPORATED, LOUISVILLE, KY. 






















Judge Edward C. O’Rear Celebrates! ‘ 


On Tuesday, February 2, Judge Edward C. eo 
O’Rear celebrated his 97th birthday as the Senior | 
Practicing Attorney in Kentucky. \ 


Judge O’Rear, a former Justice of the Court 
of Appeals of Kentucky, is a native of Camargo, 
Montgomery County. He commands the deep 
and sincere respect and admiration of the entire 
Bench and Bar. The Camargo Club which now 
meets annually at each State Bar Meeting is an 
outgrowth of one of the favorite stories con- 
cerning Judge O’Rear. 





Judge O’Rear 











Mr. & Mrs. Frank J. Dougherty 


Mr. Dougherty is the newly-elected President of Louisville Bar Association. 


On the evening of Friday, January 22, the Louisville Bar Association held 
its most interesting annual function, the Gridiron Dinner and induction of 
new officers. Newly-elected officers are as follows: 

President, Frank J. Dougherty; President-Elect, Charles B. Zirkle; Vice- 
President, Daniel B. Boone; Secretary, S. Tilford Payne, Jr., and Treasurer, 
Randolph A. Brown. 

“Twenty Centuries, LTD” was the title of the hilarious and thoroughly 
enjoyed take-off on the Bench and Bar presented by Carl K. Wedekind, 
Chairman of the Entertainment Committee. Members of the Louisville Bar 
served as a cast of actors. 





Several judges and commissioners from the Court of Appeals together 
with federal judges and the Jefferson County Circuit Judges and officials were 
among the some four hundred persons in attendance. 
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ESTATE PLANNING 


Proper action in working out a modern estate plan may 
mean a substantial cash saving for the families of your 

clients. 

Our Trust Officers will gladly share with attorneys the 

benefit of their knowledge and experience gained in the 

planning and administration of estates. 











We believe cooperation between our Trust Officers and 
attorneys to be to our interest, to the client’s interest, and 
to the attorney’s interest. 


Come in at any time. You are always welcome. 


THE LOUISVILLE TRUST COMPANY 


The Bank of Friendly Service 


Fifth and Market 
Fourth and Broadway - Highland and Baxter 











\ Bardstown Rd. at Taylorsville Rd. 
\ MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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EDITORIAL 


By ED P. JACKSON 








Revising or Amending 


Our State Constitution 


“ 


. that, to secure these rights, 
governments are instituted among 
men, deriving their just powers from 
the consent of the governed; that 
whenever any form of government 
becomes destructive of these ends, it 
is the right of the people to alter or 
to abolish it and to institute new 
government, laying its foundation on 
such principles, and organizing its 
powers in such form, as to them shall 
seem most likely to effect their safety 
and happiness . . . .” Declaration of 
Independence, 


When our Court of Appeals handed 
down its decision in Deweese vs. 
Graves County Board of Education, 
(June 19, 1959), and in light of the 
previous conflicting decisions of the 
Court construing Section 246 of the 
Constitution, it became obvious to 
public officials, the Bench and Bar, 
and all others who thought seriously 
on the subject, that remedial action 
by the people would have to be taken. 


To most lawyers who had interested 
themselves in constitutional govern- 
ment the feeling was strong that steps 
should be taken to revise the Con- 
stitution generally under Section 258, 
rather than the interstitial amendatory 
action permitted under Section 256. 
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While the salary limitation issue 
cuts across all phases of government 
and public affairs, changes in other 
areas such as the powers and limita- 
tions of Local Governments, the 
judicial department, the legislative 
department, the mode of revision of 
the constitution, and others were 
equally pressing. 


Time was of the essence. The pub- 
lic press and all vitally concerned with 
our educational, medical, and other 
public institutions predicted disaster 
for our State if governmental institu- 
tions were required to operate under 
the decision of the Deweese case. 


Prior to Governor Bert T. Combs’s 
nomination, recommendation had 
been made to him that he proceed 
swiftly and decisively to permit the 
people of this Commonwealth to 
alleviate the onerous situation in 
which they found themselves and 
growing out of the limitations im- 
posed by Section 246 of their Con- 
stitution. Words are insufficient to 
express the gratitude which the peo- 
ple of this Commonwealth should 
feel] toward Governor Combs and 
Lieutenant Governor Wilson W. 
Wyatt for having made the decision, 
the political consequence of which 
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could not then be foretold, to take 
decisive action in these circumstances. 


A decision of this magnitude is 
naturally not made in a vacuum. 
Those to whom substantial credit 
should be given include Honorable 
Parker W. Duncan of Bowling Green, 
a former member of the Court of Ap- 
peals, and Honorable Edward T. 
“Ned” Breathitt, of Hopkinsville, a 
former member of the General 
Assembly. Both of these men played 
important and vital rolls in advising 
the Governor legally, and stalwartly 
urging him to act. While it is im- 
possible to here name all who played 
some part in this drama of govern- 
ment, certainly the names of Honor- 
able Thomas L. Ray, House Majority 
Leader from Jefferson County, who 
first publicly made the recommenda- 
tion of proceeding by calling an Ex- 
traordinary Session of the 1958 Gen- 
eral Assembly and of Honorable Mar- 
low W. Cook, a prominent Republi- 
can member of the General Assembly 
from Louisville, who staunchly sup- 
ported constitutiona] revision in this 
manner. 


We have deplored the practice 
which has prevailed almost since the 
adoption of the present Constitution 
of asking our Court of Appeals to 
render decisions by which the eco- 
nomic impact of the salary limitation 
section of the Constitution can be 
ameliorated. To us it seems very clear 
that this is not a judicial issue, but 
a political one, and should be passed 
upon by the people and not by the 
Courts. Stated simply, if the people 
of this Commonwealth demand a 
$7,200.00 a year doctor, school super- 
intendent, or other public official, 
then their duly-elected officials should 
abide by the demands of the people 
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and not call on the courts to “write 
around” the plain words of the Con- 
stitution. 

At the writing of this editorial, 
Governor Combs and two General 
Assemblies have set the stage for the 
vote of the people, the constitution- 
ality of the proceedings has been duly 
tested and approved by the courts in 
the case of Chenault vs, Carter. 

Any lawyer who sits idly by and 
fails to rise up in support of this ac- 
tion whereby the people of the Com- 
monwealth will, under proper consti- 
tutional procedures, be permitted to 
revise those sections of their Constitu- 
tion which have been found to be 
most onerous, will thereby do to both 
himself and his profession a tremen- 
dous disservice. 





Congratulations to 
Southern Bell 


In August, 1959, the American Bar 
Association presented its coveted 
Gavel Award to the Southern Bell 
Telephone and Telegraph Company 
in recognition of a series of excellent 
articles published in their house or- 
gan, Southern Telephone News. This 
JournaL wishes to add its voice of 
high commendation for the prepara- 
tion and publication of those articles. 

The articles under the titles of 
“Should I Consult a Lawyer?,” “You 
and Your Will,” “Witness,” and “Acci- 
dent” have been brought to the at- 
tention of the editor by several 
prominent lawyers and certainly their 
content is excellent. 

A review of the articles, however, 
reveals that they are more appropriate 
for distribution to the lay public than 
to members of the Bench and Bar. 
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ROMPTNESS 


Today’s swift-moving real estate 
transactions call for a title insurance 
service executed with dispatch. 


From our Home Office in Louisville and 

with expert knowledge of our home state, 
we offer Approved Attorneys in Kentucky an 
unsurpassed service of promptness. 
Experienced and qualified Title Attorneys 
are invited to contact us. 





LOUISVILLE TITLE 


Pudutance Company. 


NOME OFFICE * 223 S FIFTH STREET * LOVISVILLE, KENTUCKY 


BE OUR GUEST — 

KENTUCKY STATE BAR ASSOCIATION MEETING 
, Our Hospitality Suite is traditionally an 
R important feature of the State Meeting. 
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CONSTITUTIONAL REVISION ACTION 


In December, 


1959, Governor Bert T. Combs initiated 


action to permit the people of Kentucky to decide whether 
or not our Constitution will be revised on a limited basis. 
In the interest of making it possible for all members of the 
Bench and Bar to make immediate reference to the action 
taken, we are publishing hereafter those documents which 
we feel are important to our members in considering this 
matter which so vitally concerns constitutional government 


in our state. 


Kentucky’s Constitution Sections 258-263 


§ 258. Constitutional Convention; 
how proposed, voted upon and called. 
When a majority of all the members 
elected to each House of the General 
Assembly shall concur, by a yea and 
nay vote, to be entered upon their 
respective journals, in enacting a law 
to take the sense of the people of the 
State as to the necessity and expe- 
diency of calling a Convention for 
the purpose of revising or amending 
this Constitution, and such amend- 
ments as may have been made to the 
same, such law shall be spread upon 
their respective journals. If the next 
General Assembly shall, in like man- 
ner, concur in such law, it shall pro- 
vide for having a poll opened in each 
voting precinct in this state by the 
officers provided by law for holding 
general elections at the next ensuing 
regular election to be held for State 
officers or members of the House of 
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Representatives, which does not occur 
within ninety days from the final 
passage of such law, at which time 
and places the votes of the qualified 
voters shall be taken for and against 
calling the Convention, in the same 
manner provided by law for taking 
votes in other State elections, The 
vote for and against said proposition 
shall be certified to the Secretary of 
State by the same officers and in the 
same manner as in State elections. 
If it shall appear that a majority vot- 
ing on the proposition was for calling 
a Convention, and if the total number 
of votes cast for the calling of the 
Convention is equal to one-fourth of 
the number of qualified voters who 
voted at the last preceding general 
election in this State, the Secretary of 
State shall certify the same to the 
General Assembly at its next regular 
session, at which session a law shall 
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be enacted calling a Convention to 
readopt, revise or amend this Con- 
stitution, and such amendments as 
may have been made thereto. 


§ 259. Number and qualifications 
of delegates, The Convention shall 
consist of as many delegates as there 
are members of the House of Repre- 
sentatives; and the delegates shall 
have the same qualifications and be 
elected from the same districts as 
said Representatives. 


§ 260. Election of delegates; meet- 
ing. Delegates to such Convention 
shall be elected at the next general 
State election after the passage of the 
act calling the Convention, which 
does not occur within less than ninety 
days; and they shall meet within 
ninety days after their election at 
the Capital of the State, and continue 
in session until their work is 
completed. 


§ 261. Certification of election and 
compensation of delegates. The Gen- 


eral Assembly, in the act calling the 
Convention, shall provide for com- 
paring the polls and giving certifi- 
cates of election to the delegates 
elected, and provide for their com- 
pensation. 


§ 262. Determination of election 
and qualifications of delegates; con- 
tests. The Convention, when assem- 
bled, shall be the judge of the election 
and qualification of its members, and 
shall determine contested elections. 
But the General Assembly shall, in 
the act calling the Convention, pro- 
vide for taking testimony in such 
cases, and for issuing a writ of elec- 
tion in case of a tie. 


§ 263. Notice of election on ques- 
tion of calling Convention. Before a 
vote is taken upon the question of 
calling a Convention, the Secretary 
of State shall cause notice of the 
election to be published in such 
manner as may be provided by the 
act directing said vote to be taken. 


Proclamation 
(Issued by the Governor December 19, 1959) 


To All Members of the General As- 
sembly of the Commonwealth of 
Kentucky, Greetings: 


In accordance with the power 
vested in me by Section 80 of the 
Constitution of Kentucky to convene 
the General Assembly into Extra- 
ordinary Session, as Governor of the 
Commonwealth, I, Bert Combs, do 
issue this, my proclamation, conven- 
ing the General Assembly of Ken- 
tucky into Extraordinary Session at 
the seat of government at Frankfort, 
Kentucky, at 12:00 Noon, CST, on 
Tuesday, December 22, 1959, for the 
sole purpose of considering the fol- 
lowing subject: 
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(1) Any act or acts necessary to take 
the sense of the people of the state 
as to the necessity and expediency 
of calling a convention for the 
purpose of a limited revision of the 
Constitution of the Commonwealth 
and such amendments as may have 
been made to it, as provided by 
Section 258 of the present Con- 
stitution of Kentucky. 

You will, therefore, in accordance 
with this proclamation, assemble in 
Extraordinary Session at the seat of 
Government at Frankfort, Kentucky, 
on the day and hour above written, to 
consider the subject herein men- 
tioned, and only said subject. 
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Governor Combs’s Address to the Joint Session of the 


1959 Extraordinary Session of the 1958 General Assembly 
on December 22, 1959. 


December 22, 1959 


Mr. President of the Senate, Mr. 
Speaker of the House, Members of 
the General Assembly: 

You have been called into extra- 
ordinary session to consider the ad- 
visability of acts necessary to take 
the sense of the people on calling a 
convention for the purpose of a 
limited revision of the State Consti- 
tution. 

The present Constitution is the 
fourth since Kentucky became a state 
in 1792. Our first Constitution re- 
mained in effect only 7 years. The 
second was in force for approximately 
50 years. The third met the needs of 
the state for 41 years. The present 
Constitution is now 68 years old. It 
contains more than 16,500 words. It 
is approximately 5 times the length 
of the Constitution of the United 
States and is 5 times as long as the 
Magna Charta. It contains detailed 
and specific legislation which has 
grown obsolete during the past 68 
years. 

When the present Constitution was 
written, the state was not concerned 
with highway construction, public 
assistance, juvenile delinquency, pub- 
lic or mental health, or many other 
major problems which confront us to- 
day. There were no automobiles, no 
radios, and no television. The air- 
plane was still a dream in the minds 
of visionary people, and atomic en- 
ergy, minimum wages, Social Security 
and the 40-hour week had not even 
reached the discussion stage. Only 
a few homes had running water. 
There were few telephones. The 
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great majority of our people had 
never seen an electric light. This is 
the Constitution under which the 
Commonwealth must operate today. 
The state cannot go forward as it 
should without some constitutional 
changes. 

The Constitution may be changed 
by either of two methods: amendment 
or convention. 

The amendment method is slow 
and cumbersome. No more than two 
amendments may be submitted at 
one time. Only 19 amendments have 
been approved in 68 years. The 
second method, that is a complete 
rewriting of the Constitution by a 
convention, has been rejected by the 
people twice in the past 30 years, to- 
wit, 1981 and 1947. There are those 
who would not change the Constitu- 
tion one iota. Others would recom- 
mend a complete rewriting of the in- 
strument. I think there is a middle 
ground between the two extremes. So, 
I have asked you to convene here to- 
day to consider the advisability of 
taking the sense of the people on the 
question of a limited revision of our 
Constitution. Many of the basic pro- 
visions of the present Constitution 
are sound and workable. For in- 
stance, it is my judgment that the 
Bill of Rights should be left intact. 

The procedure for change is set 
forth in Sections 258 through 263 of 
the present Constitution. That pro- 
cedure may be summarized as fol- 
lows: 

A majority of the members of two 
separate General Assemblies must ap- 
prove a resolution to take the sense 
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of the people. If the people, by their 
vote, approve the calling of a conven- 
tion, the General Assembly shall, at its 
next regular session, provide for the 
election of delegates of the same num- 
ber as there are members of the 
House of Representatives. The dele- 
gates shall meet within 90 days after 
their election and proceed with their 
task. The result of their work will 
then be submitted to the people for 
their approval or disapproval. 


You are not here today to revise 
or amend the Constitution or even to 
anticipate such a result. You are not 
here today to approve or disapprove 
the calling of a Constitutional Con- 
vention. You are here today only for 
the purpose of considering the advis- 
ability of taking a preliminary step — 
a preliminary step which will permit 
the next General Assembly to con- 
sider whether to take the sense of the 
people on the calling of a convention 
for a limited revision of the Consti- 
tution. The action you take at this 
session will in no sense be final. But, 
if you do take this preliminary step, 
you will make it possible to reduce 
the timetable for constitutional 
change from six years to four years. 
You will confer upon the next Legis- 
lature the discretionary authority to 
permit the people of Kentucky to vote 
on the question of constitutional 
change in the fall of 1960 rather than 
in the fall of 1963. 


We hear much talk about three co- 
ordinate branches of government, 
each operating within its own sphere, 
free from domination or coercion. 
We should never forget, however, 
that each branch of government and 
every member thereof should be re- 
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sponsive to the will of the people of 
Kentucky. By calling you here to- 
day, I, as head of the Executive De- 
partment, have demonstrated my con- 
fidence in you as members of the 
Legislative branch. I submit that you 
should demonstrate your confidence 
in the people of Kentucky by taking 
this preliminary step which will per- 
mit the people to decide whether 
they desire constitutional change. Our 
Constitution provides the method by 
which the instrument can be changed. 
The framers contemplated _ that 
changes would be necessary. I am 
merely requesting that you permit 
the next Legislature and then the 
people of Kentucky to determine 
whether they desire constitutional 
change. 


In the interest of economy and 
frugality, permit me to urge that you 
deal with the subject of the procla- 
mation with efficiency and dispatch. 
As you have only this one question 
before you and a limited time until 
your terms expire, a minimum of 
legislative employees will be required. 
I trust that every effort will be made 
to keep the cost of this session at a 
minimum. 


I shall now read the resolution 
which I propose and recommend to 
you for your consideration. The 
resolution includes only those sub- 
jects covered in the present Consti- 
tution which almost every thoughtful 
person agrees are in the greatest need 
of revision. It is my considered judg- 
ment that this resolution will accom- 
plish the purpose for which you have 
convened and will merit the approval 
of the thoughtful and intelligent citi- 
zens of our Commonwealth. 
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Governor Combs Signs H.B. 62 





Left to right: Judge Parker Duncan, Governor Bert T. Combs and Editor Ed. P. 
Jackson. 


1960 General Assembly House Bill No. 62 
(introduced January 15, 1960, signed February 4, 1960) 


Messrs. Thomas L. Ray, James T. 
Alexander, Ralph Bates, J. D. Buck- 
man, Jr., Harry M. Caudill, O. L. 
Chumbler, T. T. Colley, Marlow W. 
Cook, Vernor O. Cottengim, Robert 
H. Cowherd, Eulyn L. Dean, Dr. 
Mitchel Bertram Denham, Frank 
Zeke Dexter, Russell Dobyns, William 
F. Edmunds, Geo. J. Ellis, Jr., Her- 
bert F. Fern, Finnell L. Fields, James 
P. Hahn, Melvin “Frosty” Hardin, W. 
K. “Bill” Henry, Thomas Jefferson 
Hill, I11, Brooks Hinkle, Sam Houtch- 
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ens, Richard Hopkins, Gether Irick, 
Lawrence Lankford, W. Otis Lovins, 
James W. Lyon, Ben Martin, Ken- 
neth Nolan, Ted R. Osborn, Roger E. 
Qualls, Wayland Render, Russell 
Reynolds, Dan J. Roberts, Clarence 
“Ollie” Robinson, Jr., Albert C. 
Smith, J. D. “Smittie” Smith, Virgil 
Smith, Roland H. Stacy, Chester A. 
Stidham, Joe W. Treas, A. E. Tucker, 
Glen T. White, and Harry King Low- 
man introduced the following bill, 
which originated in the House, was 
ordered to be printed. 
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AN ACT relating to the taking of the 
sense of the people of the state as 
to the necessity and expediency of 
calling a Constitutional Convention 
for the purpose of revising or 
amending the Constitution of the 
Commonwealth of Kentucky, and 
such amendments as may have been 
made to the same, as provided by 
Section 258 of the present Constitu- 
tion of Kentucky. 


Be it enacted by the General Assem- 
bly of the Commonwealth of Ken- 
tucky: 


That, whereas, at the Extraordinary 
Session of the General Assembly of 
Kentucky held in the year 1959, 
House Bill No. 1 was enacted by the 
General Assembly of the Common- 
wealth of Kentucky, which is in 
words and figures as follows, to wit: 


“HOUSE BILL NO. 1 


“AN ACT relating to the taking of 
the sense of the people of the state 
as the necessity and expediency of 
calling a Constitutional Convention 
for the purpose of revising or 
amending the Constitution of the 
Commonwealth of Kentucky, and 
such amendments as may have 
been made to the same, as provided 
by Section 258 of the present Con- 
stitution of Kentucky. 


“Be it enacted by the General Assem- 
bly of the Commonwealth of Ken- 
tucky: 


“Section 1. That the sense of the 
people of the state as to the necessity 
and expediency of calling a conven- 
tion for the purpose of revising or 
amending the present Constitution, 
and such amendments as may have 
been made to the same, shall be taken 
as herein provided and as provided 
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in Section 258 of the Constitution of 
Kentucky. 

“Section 2. When this act is passed 
at the present session of the General 
Assembly by a majority of all mem- 
bers elected to each house of the 
present General Assembly, that is, 
when a majority of all the members 
of each house shall concur by a yea 
and nay vote, to be entered upon their 
respective journals, this act shall be 
spread upon the respective journals 
of each house as a law. 

“Section 3. If the next General 
Assembly shall, in like manner, con- 
cur in this act after it becomes a law 
as herein provided, it shall provide 
for having a poll opened in each vot- 
ing precinct in this state by the offi- 
cers provided by law for holding gen- 
eral elections at the next ensuing 
regular election to be held for state 
officers which does not occur within 
ninety days from the final passage of 
such law, at which time and places 
the votes of the qualified voters shall 
be taken for and against calling the 
convention, in the same manner pro- 
vided by law for taking votes in other 
state elections. The vote for and 
against said proposition shall be cer- 
tified to the Secretary of State by the 
same officers and in the same manner 
as in state elections. If it shall appear 
that a majority voting on the proposi- 
tion was in favor of calling a conven- 
tion, and if the total number of votes 
for the calling of the convention 
is equal to one-fourth of the num- 
ber of qualified voters who voted in 
the last preceding general election in 
this state, the Secretary of State shall 
certify the same to the General 
Assembly at its next regular session, 
at which session a law shall be en- 
acted calling a convention to revise 
or amend the present Constitution of 
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this state, and such amendments as 
may have been made thereto, only 
with respect to the subjects set out in 
Section 4 of this act, and no others. 
Nothing in this act shall be construed 
to permit any change in the Bill of 
Rights. 

“Section 4. The convention pro- 
vided to be called by this act shall 
be limited in its consideration to the 
following subjects and shall consider 
no others: 

“(1) The organization and powers 
of municipal, county and other local 
governments, 

“(2) The judicial department and 
courts. 

“(3) Compensation of public offi- 
cers and employees. 

“(4) The order of succession of 
persons entitled to act as Governor 
and the circumstances under which 
the Governor is disqualified to act. 

“(5) Misfeasance, malfeasance and 
nonfeasance of public officers. 

“(6) Official oaths. 

“(7) The Railroad Commission. 

“(8) The Legislative Department. 

“(9) The mode of revision or 
amendment of the Constitution. 

“(10) Incompatibility of offices. 

“(11) Terms and tenure of state 
officers other than Governor and 
Lieutenant Governor. 

“(12) Removal of limitations on the 
holding of real estate. 

“Section 5. Before any Constitu- 
tion agreed upon by a convention 
that may be called pursuant to this 
act and to Section 258 of the present 
Constitution shall take effect and be- 
come operative, the same shall be sub- 
mitted to the qualified voters of this 
Commonwealth, after at least ninety 
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days’ notice, and ratified by a ma- 
jority of those voting.” 
and, 


Whereas, the said law above copied 
was spread at large upon the respec- 
tive journals of the General Assembly 
for said session, 


Now, therefore, be it further enacted 
by the General Assembly of the Com- 
monwealth of Kentucky, that: 


Section 1. This, the Regular Ses- 
sion of the General Assembly, held in 
the year 1960, does hereby concur in 
House Bill No. 1 enacted at the Extra- 
ordinary Session of the General 
Assembly of the Commonwealth of 
Kentucky held in the year 1959. 


Section 2. That the sense of the 
people of the state as to the necessity 
and expediency of calling a conven- 
tion for the purpose of revising or 
amending the present Constitution, 
and such amendments as may have 
been made to the same, shall be taken 
as herein provided and as provided 
in Section 258 of the Constitution of 
Kentucky. 


Section 3. A poll shall be opened 
in each voting precinct in this state 
by the officers provided by law for 
holding general elections at the regu- 
lar election to be held November 8, 
1960, at which time and places the 
votes of the qualified voters shall be 
taken for and against calling the con- 
vention in the same manner provided 
by law for taking votes in other state 
elections. 


Section 4. The Secretary of State, 
not less than fifty days before the 
regular election to be held November 
8, 1960, shall certify the question of 
calling a convention to the county 
clerk of each county and the county 
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clerk shall have the question as so 
certified placed on the ballot as pro- 
vided in the general election laws. 
The question submitted to the voters 
shall be as follows: 

“Are you in favor of calling a con- 
vention for the purpose of revising 
or amending the Constitution of the 
Commonwealth of Kentucky and such 
amendments as may have been made 
to same, limiting said convention to 
the consideration of the following 
subjects, and no others: (1) The organ- 
ization and powers of municipal, 
county and other local governments; 
(2) The judicial department and 
courts; (3) Compensation of public 
officers and employees; (4) The order 
of succession of persons entitled to 
act as Governor and the circumstances 
under which the Governor is dis- 
qualified to act; (5) Misfeasance, mal- 
feasance and nonfeasance of public 
officers; (6) Official oaths; (7) The 
Railroad Commission; (8) The Legis- 
lative Department; (9) The mode of 
revision or amendment of the Con- 
stitution; (10) Incompatibility of 
offices; (11) Terms and tenure of state 
officers other than Governor and 
Lieutenant Governor; (12) Removal 
of limitations on the holding of real 
estate; providing that no change shall 
be made in the Bill of Rights; and 
providing further that any Constitu- 
tion agreed upon by the convention 
shall not become effective until sub- 
mitted to the voters of the Common- 
wealth for their approval, by a ma- 
jority of those voting?” 

Opposite and to the right of said 
question shall first be printed the 
word “Yes” with a square opposite 
that word, and immediately below the 
word “Yes” shall be printed the word 
“No” with a square opposite that 
word. 7 
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Section 5. Before a vote is taken 
upon the question of calling a con- 
vention the Secretary of State shall 
cause notice of the election and the 
purpose therefor to be published at 
least four times in two newspapers 
of general circulation published in 
this state, and shall also cause to be 
published at the same time and in 
the same manner the fact that the 
question set out in Section 4 of this 
act will be submitted to the voters 
for their acceptance or rejection at 
the regular election to be held No- 
vember 8, 1960. The publication shall 
be made so that the last publication 
will be at least ninety days preceding 
the election at which said question is 
to be voted on. 


Section 6. The vote for and against 
said proposition shall be certified to 
the Secretary of State by the same 
officers and in the same manner as in 
state elections. If it shall appear that 
a majority voting on the proposition 
was in favor of calling a convention, 
and if the total number of votes for 
the calling of the convention is equal 
to one-fourth of the number of quali- 
fied voters who voted in the last pre- 
ceding general election in this state, 
the Secretary of State shall certify the 
same to the General Assembly at its 
next regular session, at which session 
a law shall be enacted calling a con- 
vention to revise or amend the pres- 
ent Constitution of this state, and 
such amendments as have been made 
thereto, only with respect to the sub- 
jects set out in Section 4 of this act, 
and no others, 


Section 7. Before any Constitution 
agreed upon by a convention that 
may be called pursuant to this act and 
to Section 258 of the present Con- 
stitution shall take effect and become 
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operative, the same shall be sub- 
mitted to the qualified voters of this 
Commonwealth, after at least ninety 
days’ notice, and ratified by a ma- 
jority of those voting. 

Section 8. When this act is passed 
at the present session of the General 
Assembly by a majority of all mem- 
bers elected to each house of the 
present General Assembly, that is, 
when a majority of all the members 
of each house shall concur by a yea 
and nay vote, to be entered upon 
their respective journals, this act shall 
be spread upon the respective jour- 
nals of each house as a law. 





Chenault Vs. Carter 
The action of Chenault vs. Carter 
was filed as a Declaratory Judgment 
suit and presented for determination 
by the Courts the following issues: 


1. Could the first action provided 
for under Section 258 of our Con- 
stitution be enacted at a special or 
extraordinary session of the General 
Assembly? 

2. Is the election to be held on 
November 8, 1960, a “. . . regular 
election to be held for state officers 
or members of the House of Repre- 
sentatives . . .?” as provided in Sec- 
tion 258. 

8. Can a convention called pur- 
suant to Section 258 be limited in 
scope as provided for in House Bill 
No. 62 of the 1960 General Assembly? 

4. Is the November, 1962, General 
Election “. . . the next General State 
Election” as set forth in Section 260 
of the Constitution? 

Both the Jefferson Circuit Court 
and the Court of Appeals of Kentucky 
answered the above questions in the 
affirmative. 








Timetable 

Eprror’s Note: The following timetable of events is based on the assumption 
that the case of Chenault vs. Carter will be affirmed by the Court of Appeals 
and that the voters in November, 1960, will approve the calling of a Constitu- 
tional Convention by the necessary majority. 
December 19, 1959 

Call of the Extraordinary Session of the 1958 General Assembly 
December 22, 1959 

General Assembly Convenes 
December 30, 1959 

House Bill No, 1 of the 1959 Extraordinary Session of the 1958 General 

Assembly became law 
January 15, 1960 

House Bill No. 62 introduced 
February 4, 1960 

House Bill No. 62 was signed by the Governor 
February 5, 1960 

Chenault vs. Carter — Test suit filed in the Jefferson Circuit Court 
February 23, 1960 

Court of Appeals decided Chenault vs. Carter 
November 8, 1960 

Vote by people of Kentucky on whether or not a Constitutional Con- 

vention shall be called. 
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CONSTITUTIONAL REVISION 
The Salary Problem 


By LOUIS LUSKY, of the Louisville Bar* 


The Court of Appeals has now up- 
held the validity of the call of a con- 
stitutional convention, subject only to 
the approval of the electorate at the 
general election this fall. (Chenault 
vs. Carter, decided February 23, 
1960.) The convention, if so approved, 
will probably be convoked in 1963 to 
consider revision of the constitution 
in twelve specified areas. 

One of these areas is the salary 
limitation which is embodied in § 246 
of the present constitution (as adopted 
in 1891 and amended in 1949). It is 
no secret that the need for a change 
in that provision has provided the 
convention movement with its major 
impetus. Obviously, therefore, the 
1963 convention (if called) will devote 
careful attention to the salary limita- 
tion problem. And the main question 
will be whether (as some think) the 
salary limitation provision should be 
entirely deleted, or whether it should 
only be modified to take account of 
the present value of the dollar and 
the broadened scope of government 
operations. 

Our purpose here is to suggest a 
method of approaching this question 
which we believe will be useful not 


*Thanks are due to Priscilla Robertson 
of Anchorage for research into the Debates 
of the Convention of 1890-91, and to Pro- 
fessor John Estill Reeves of the University 
of Kentucky; Mr. Vernon N. Martin, Gradu- 
ate Assistant, Department of Political Sci- 
ence, University of Kentucky; and Marvin 
H. Morse, Esq. of the Louisville Bar, for 
research into constitutional salary limitations 
of other states. 
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only in considering the salary limita- 
tion question but also in evaluating 
such proposals as may be made in the 
other eleven areas which the conven- 
tion will be authorized to consider. 


The Method 


The method is a simple one. Fun- 
damentally, it is to ask and answer 
the question, “What is the purpose of 
constitutional limitations on _ the 
power of the legislature?” It is a 
fundamental assumption of our sys- 
tem of government that majority rule, 
effectuated through legislators elected 
by the people at fairly frequent inter- 
vals, is ordinarily the best means of 
serving the welfare of the whole com- 
munity. At any particular time the 
people themselves are usually the best 
judge of their own needs. This is not 
to say that they are always right. 
Being human they can err in apprais- 
ing their needs; and their representa- 
tives, being also human, can err in 
perceiving those needs and in deter- 
mining the best way to serve them. 
But so long as the polls are open and 
the processes of public opinion are 
free to function, any such errors can 
be corrected at the next election. 


We do not suggest that legislative 
mistakes are harmless if correctible. 
Error, as such, is of course a bad 
thing. If we could construct a system 
of laws which we knew would be free 
of error for all time and under all 
conditions, there is no reason why we 
should not freeze it in a single per- 
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manent body of organic law and dis- 
pense with legislatures entirely. But, 
there being no one so arrogant as to 
claim the ommiscience and clairvoy- 
ance which such a course would de- 
mand, we must limit ourselves to the 
more modest objective of making 
possible the quick correction of such 
errors as will inevitably appear. 


Our wisest men have long recog- 
nized the inevitability of error and 
the wholesomeness of experimenta- 
tion. For example, Mr. Justice Bran- 
deis has said (285 U.S. at pp. 310- 
311): 


“. . » Man is weak and his judg- 
ment is at best fallible. 


“Yet the advances in the exact 
sciences and the achievements in 
invention remind us that the seem- 
ingly impossible sometimes hap- 
pens. There are many men now liv- 
ing who were in the habit of using 
the age-old expression: ‘It is as im- 
possible as flying.’ The discoveries 
in physical science, the triumphs in 
invention, attest the value of the 
process of trial and error. In large 
measure, these advances have been 
due to experimentation. In those 
fields experimentation has, for two 
centuries, been not only free but 
encouraged. Some people assert 
that our present plight [in 1932] is 
due, in part, to the limitations set 
by courts upon experimentation in 
the fields of social and economic 
science; and to the discouragement 
to which proposals for betterment 
there have been subjected other- 


wise. 
2 ° ° o e 
; 


“. . . Denial of the right to ex- 
periment may be fraught with 
serious consequences to the Nation. 
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. . . If we would guide by the light 
of reason, we must let our minds 


be bold.” 


And Mr. Justice Harlan of the present 
Supreme Court has declared (354 
U.S. at p. 505): 


“. . . It has often been said that 
one of the great strengths of our 
federal system is that we have, in 
the forty-eight States, forty-eight 
experimental social laboratories. 
‘State statutory law reflects pre- 
dominantly this capacity of a legis- 
lature to introduce novel techniques 
of social control. The federal sys- 
tem has the immense advantage of 
providing forty-eight separate cen- 
ters for such experimentation’.” 


Trial and error, by very definition, 
contemplates the possibility that mis- 
takes will be made. Power to act 
necessarily includes power to err. As 
has been said, the legislature is ordi- 
narily in the best position to perceive 
the community’s current needs and 
devise ways of satisfying them. And 
where —as in the usual case —an 
error on its part will hurt the very 
people who will elect the next legis- 
lature, the voters can usually be 
counted upon for corrective action. 
Only where special circumstances 
render it doubtful that such corrective 
action will in fact be taken does it 
become necessary to take the special 
precaution of imposing constitutional 
restrictions upon the legislature. By 
adopting any such restriction the con- 
vention in effect says to future legis- 
latures with respect to the subject 
matter of the restriction — whether it 
be official salaries, or ex post facto 
legislation, or creation of public in- 
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debtedness — one or both of the fol- 


lowing things: 


First — The Unconditional Postu- 
late: We the delegates are so sure 
that our own judgment is‘ right, and 
will be right under any conceivable 
future contingencies, that we are will- 
ing to declare any departure from it 
to be an error. (It is probably on this 
basis, for example, that provisions de- 
signed to preserve the principle of 
separation of powers, such as prohibi- 
tions upon reduction of salaries of in- 
cumbent executive and judicial offi- 
cers, are justified.) 


Second — The Practical Postulate: 
Or the delegates may say to future 
legislatures: While we cannot be sure 
of the eternal rightness of our own 
judgment, we fear that any error on 
your part will not be correctible at 
the polls. This may be true, for ex- 
ample, because: 


(a) Your statutes may interfere with 
the very political processes (such as 
speech, publication, and assembly) 
which ordinarily can be relied upon 
for relief from oppressive or unwise 
legislation; or 


(b) Your statutes may unjustly dis- 
criminate against some portion of 
the community (such as certain ra- 
cial and religious minorities ) whose 
needs are not recognized at their 
full value by the majority of the 
voters and who therefore cannot 
obtain relief at the polls. 


It should be emphasized that (a) 
and (b) are only examples, not an ex- 
haustive enumeration. The key ques- 
tion is whether, for whatever reason, 
there is reason to doubt that legis- 
lative errors will be corrected at the 


polls. 
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The Question 


Let us now return to the salary 
limitation question which will con- 
front the 1963 convention, if called. 
Ought the convention abandon the 
principle of the dollar limitation 
which is embodied in the present 
§246? Or would it be wiser to pre- 
serve that principle, perhaps with an 
upward revision of the maxima which 
now threaten to drive from the public 
service all but the independently 
wealthy, the mediocre, and _ those 
whose dedication approaches mas- 
ochism? 

Examining this issue now in terms 
of the foregoing analysis, we must ask 
whether a dollar limitation can be 
justified on either of the two bases 
indicated above. We can pretty clear- 
ly rule out the first (or unconditional) 
basis; for however reasonable it may 
have seemed in 1891 to assume that 
the value of the dollar would remain 
fairly stable and that public employ- 
ment would not require such special- 
ized skills as to bring state govern- 
ments into serious competition with 
private enterprises in the employment 
market, the unsoundness of those as- 
sumptions today is being painfully 
demonstrated in every corner of our 
state and local administrations. But 
what about the second (or practical) 
basis? 

Here we must take a longer look. 
In this area the real question is 
whether there are estrangements be- 
tween different segments of the com- 
munity which warrant the fear that 
the corrective political processes will 
not function. The existence of such 
cleavages is not a matter of principle 
or of logic, but a matter of fact which 
may vary from community to com- 
munity and from time to time within 
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the same community. The inquiry 
must therefore be cautiously prag- 
matic. 

Since the beginning of organized 
government the cleavage between of- 
ficialdom and the populace, between 
the governors and the governed, has 
been with us. It is perhaps natural 
and inevitable — even in a republic 
— that public officials and employees 
tend in some degree to feel more kin- 
ship with each other than with the 
amorphous citizenry to whose needs 
they minister. Where the franchise is 
broad and unfettered, and where a 
vigorous “loyal opposition” stands 
ready to provide the electorate with a 
practical way of throwing out any 
rascals bold enough to burden the 
public purse with exorbitant salaries, 
the remedy at the polls is normally 
adequate and no constitutional salary 
limitation is called for. But there 
doubtless have been, and may con- 
ceivably still be, societies in which a 
ruling class is so securely entrenched 
—whether because of caste distinc- 
tion, or because of the laziness or in- 
difference or ignorance of the elec- 
torate, or for whatever reason — that 
official greed cannot be effectively 
checked by the ballot. In such a 
society public offices will ordinarily 
be staffed by an ingrown clique which 
over long periods of time can fatten at 
the public trough because no real 
alternative is offered to the electorate. 
But where a two-party system (or its 
practical equivalent) is functioning 
vigorously, and where the franchise is 
hroad and its exercise unrestricted, 
this can happen only if both political 
party organizations regard public of- 
fice as an opportunity for enrichment 
rather than as a public trust. 

It will be for the convention, if 
called, to decide as a matter of fact 
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whether, in this state at this time, con- 
ditions justify the fear that normal 
corrective political processes will be 
inoperative as a curb on official ex- 
travagance. This judgment must be 
made on the hasis of conditions in 
Kentucky as they exist now and as 
they can be expected to exist in the 
foreseeable future. Yet for this very 
reason, paradoxically enough, the 
delegates can also rightly inquire 
(a) how other states deal with the 
problem today, and (b) whether the 
salary limitation of §246 was adopted 
by the 1890-91 convention for reasons 
which would be equally valid now. 
Without such perspective, geo- 
graphical and historical, it may be 
difficult to achieve a truly objective 
determination of this supremely im- 
portant issue. No delegate to a 1963 
convention, unless he were very old 
indeed, would be able to remember a 
time when the Kentucky Constitution 
did -not contain a dollar limitation on 
salaries; and it is hard to cast off a 
familiar garment unless we can be 
sure that it does not serve some for- 
gotten but important purpose, and 
unless we can see that others have 
discarded it without apparent regrets. 
(How else can neckties be explained?) 


Other Jurisdictions 


The experience in other jurisdictions 
is easy to summarize. The Federal 
Constitution, of course, contains no 
dollar limitation on salaries. This is 
likewise true of nearly all of the states. 
To be sure, several state constitutions 
limit the compensation of legislators 
— doubtless a safeguard against con- 
flict of interest. New York has a $50,- 
000 limit on the governor's salary, and 
the 1867 Maryland Constitution like- 
wise limits the governor’s salary alone; 
but it is doubtful whether these pro- 
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visions would deter candidacy for an 
office of such honor. Only Arkansas, 
in its 1874 constitution, has provided 
a general limitation on the compensa- 
tion of public officers — and even 
Arkansas does not limit the salaries 
of public employees, as does our pres- 
ent §246. Kentucky thus stands vir- 
tually alone. 


The Genesis of §246 


Nor do the Debates of our 1890-91 
convention indicate that the principle 
of a dollar limitation on the pay of 
public servants had the approval of 
the delegates. Quite the contrary. 
Every roll-call vote on the question 
was the other way, and there is good 
reason to believe that the final ap- 
proval of §246, on a voice vote, was a 
simple case of log-rolling. Let us ex- 
amine the record. (The page refer- 
ences are to the published Debates.) 

One of the most controversial sub- 
jects brought before the convention 
concerned Commonwealth's Attor- 
neys. For a century they had been 
compensated locally, out of fines and 
bond forfeitures (p. 4140). Two years 
before, however, they had been put 
on state salaries of $2,500 a year 
(p. 4039). There was a strong body 
of opinion that this was exorbitant pay 
for the services they rendered; that 
the salary statute had been enacted 
as the result of a mass lobbying effort 
on their part; and that under a salary 
system they had no incentive to ef- 
fect the collection of fines and for- 
feitures (pp. 4038-4042). 

On the other hand, there were pas- 
sionate objections to the fee system 
whereby public officials — and par- 
ticularly sheriffs and clerks — received 
their pay from moneys which they col- 
lected. It was said that in the richer 
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and more populous counties the fees 
of ministerial officers far exceeded the 
salaries paid to the governor, the 
judges and other salaried officials; 
that the offices were such political 
plums that astronomical sums were 
spent at each election for corrupt pur- 
poses; and that the officials’ personal 
interest in the collections created a 
tendency on their part to overreach 
and oppress (pp. 4036-4038, 4133- 
4136, 4144). 

Against this background the debate 
on Commonwealth’s Attorneys was 
long and bitter. It began on Febru- 
ary 24, 1891 (p. 4038) and three days 
later culminated in a 39-32 vote to 
combine the offices of Common- 
wealth’s Attorney and County Attor- 
ney (p. 4174). 


Successive Defeats 


Meanwhile, on Thursday, February 
26, the first salary limitation proposal 
made its appearance. The rigidly 
austere Thomas S. Pettit of Daviess, 
who was to emerge as virtually the 
sole enthusiastic champion of salary 
limitation, proposed that the annual 
compensation of local officials be 
limited to $3,000 (p. 4130). Other 
delegates pointed out the unwisdom 
of overprotecting future legislatures 
by money limitations on salaries (pp. 
4131, 4134, 4142, 4144). Mr. Pettit 
did not argue the point, but simply 
offered a second proposal applying 
his $3,000 limit to state officials (p. 
4136). His proposal as to local offi- 
cials was rejected by a voice vote (p. 
4144) and his proposal as to state of- 
ficials seems to have been ruled out 
of order (p. 4146). 


The next day he made a further 
effort, also without success (p. 4153). 
But on Saturday, February 28, he 
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tried again, this time with a proposal 
which he intended as a $5,000 limita- 
tion on all compensation except the 
Governor’s but which — by a lapse 
which he later wonderingly attributed 
to “inspiration” — accidentally limit- 
ed the Governor too (pp. 4204, 4208). 
There followed a debate as to the 
adequacy of a $5,000 salary for the 
governer, in which reference was 
made to the dilapidated condition of 
the executive mansion; to the fact 
that a recent governor had needed 
eight or ten years to recover from the 
indebtedness incurred during his 
term; and to the kind of hospitality 
which Kentuckians expect of their 
chief executive. Mr. Pettit referred 
to $5,000 as “a princely salary.” He 
was gently kidded about his inspira- 
tion. “Whenever dollars and cents 
are mentioned upon this floor, the 
same inspiration seems to touch him; 
and I would like to say to the gentle- 
man that you cannot measure econ- 
omy merely by dollars and cents...” 
He bridled. “I am not a cheap man 
in any sense.” But his proposal was 
voted down (pp. 4204-4215). 

That same Saturday he seems to 
have found an ally. P. P. Johnston 
of Fayette offered a $5,000 limitation 
in somewhat different form (p. 4220). 
In the debate the following Monday, 
George Washington of Campbell pre- 
dicted that it would produce “one of 
the worst cases of organic congestion 
ever known in the history of repre- 
sentative government . . . the worst 
case of legislative stricture of which 
history gives us any account” (p. 
4229). And this proposal too was 
voted down (p. 42381). 

On Tuesday, March 3, Mr. Pettit 
tried again, this time exempting the 
Governor from his $5,000 maximum 
(p. 4243). His proposal was debated 
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at length on March 5 and was de- 
cisively defeated on a 52-18 roll-call 
vote (pp. 4368-43873). Yet substan- 
tially the same provision was ap- 
proved by the convention on March 
17, twelve days later, without debate 
and on a voice vote (p. 4785). 


The Debates contain no explicit ac- 
count of the reason for this startling 
reversal, but they do afford a basis 
for confident inference. 


Victory For Mr. Pettit 


When the convention was called to 
order on the morning of March 5, an 
adriot maneuver enabled Frank P. 
Straus of Bullitt and Spencer to move 
reconsideration of the previous Fri- 
day’s 39-32 vote abolishing Common- 
wealth’s Attorneys (p. 4336). His 
motion was not immediately pressed; 
but a week later, on March 12, it was 
suddenly brought before the conven- 
tion and passed on a roll-call vote, 
41-36 (p. 4638). The majority in- 
cluded T. J. Elmore of Graves, H. H. 
Farmer of Henderson, and L. P. V. 
Williams of Bath and Rowan, all of 
whom had voted the other way on 
February 27 (p. 4174). Without these 
three votes the motion to reconsider 
would have failed. And two of them 
— Elmore and Farmer — were among 
the small but doughty band who on 
March 5 had stood with Mr. Pettit 
for the $5,000 salary limitation (p. 
4374). 

The Debates do not directly show 
what caused these gentlemen to 
change their stand. They do disclose 
a remarkable display of parliamentary 
fireworks, including no less than eight 
unsuccessful motions to adjourn or 
recess for the day, and the disappear- 
ance of a quorum on two occasions 
( pp. 4647-4662 ). The anti-Straus team 
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was desperately seeking time to re- 
group. A motion to adjourn was only 
adopted after the President had prom- 
ised that the Commonwealth’s Attor- 
ney question would be the first order 
of business the next day (p. 4664). 
And on that day, Friday, March 18, 
the Commonwealth’s Attorneys were 
brought back to life on a roll-call vote, 
40-32 (pp. 4679-4680). 


The following Tuesday, March 17, 
the $5,000 salary provision was quick- 
ly and quietly approved, without a 
roll-call vote, and §246 was an ac- 
complished fact. Mr. Pettit’s parlia- 
mentary skill had proved more ef- 
fective than the weight of his econ- 
omy arguments. 


On March 14, 1891, the day after 
the Commonwealth’s Attorneys had 
been restored to their previous status, 
the Louisville Courier-Journal carried 
an article entitled, “String Worked — 
Some Conclusive Evidence of Con- 
vention Swapping and Trading.” The 
article said in part (p. 4): 


“Again a trade is charged in the 
Commonwealth's Attorney matter. 
The County Attorney men were in 
the majority by only four or five 
votes. . . . how did the old Com- 
monwealth’s Attorney men secure 
a reconsideration? It was evident- 
ly through some secret understand- 
ing with a few of the County At- 
torney men for favors extended 


One may admire this lonely but 
successful crusade, against odds, for 
what this persistent man doubtless 
thought was a salutary safeguard 
against official greed. But enough has 


126 





been said to make it clear that §246 
cannot realistically be thought to em- 
body the considered wisdom of that 
revered group of men who fashioned 
the 1891 Constitution. It was simply 
the price they were willing to pay for 
avoidance of what most of them re- 
garded a greater evil — abolition of 
Commonwealth’s Attorneys. 


It would seem to follow that the 
1963 convention, if convoked, can 
rightly feel free to approach the salary 
limitation question as a fresh proposi- 
tion and to decide it solely on the 
basis of present-day needs and con- 
ditions. The ghosts of our respected 
fathers will not be troubled. 





Law Day — U.S.A. 


Plans for celebration of Law Day 
— U.S.A. by the Louisville Bar Associ- 
ation have been announced by Mr. 
Manny H. Frockt, Chairman of Law 
Day and World Peace Through Law 
Committee. The celebration will be 
on April 28, 1960, at 9:30 a.m., at the 
Allen Court Room, School of Law, 
University of Louisville. The Speaker 
will be Governor Bert T. Combs. 
Others participating in the program 
will be Dr. Philip Davidson, Presi- 
dent of University of Louisville; Dean 
Marlin Volz, Dean of the School of 
Law, University of Louisville; Hon- 
orable Frank Daugherty, Jr., President 
of the Louisville Bar Association, and 
a student from the Law School. 
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ADMINISTRATIVE CONTROL 





AND ITS LIMITS 
By MORRIS B. BOROWITZ, Louisville 


The expansion of our economy, 
society, and the consequential exi- 
gencies of the protection of public 
health, safety, and morals have re- 
sulted in a growth of administrative 
agencies of extensive impact on both 
a State and Federal level. Adminis- 
trative agencies control practically all 
business and professional activities in 
varying degrees. The field is covered 
from barbers and beauticians to doc- 
tors and bankers. One needs only 
to refer to the Kentucky Administra- 
tive Code to be brought to the 
shocking number of administrative 
agencies and their voluminous regu- 
lations. Indeed, the Code is only a 
partial compilation of the regulations. 
Those not included, and there are 
hundreds of pages of them, are on file 
with the Legislative Research Com- 
mission, 


Extent of Regulations 


An analysis of the volume of ad- 
ministrative regulations brings about 
the realization that the Kentucky 
Statutes are only about one-half of 
the codified law of our Common- 
wealth —the rest being the regula- 
tions. These regulations, nevertheless, 
if proper, have the force and effect of 
statutory law. 


The force and effect of the regu- 
lations become particularly intriguing 
when it is considered that they are 
usually adopted by one man or several 
men who are not even elected repre- 
sentatives of the people, but merely 
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appointed officials. These officials 
can be, in effect, a one-man appointed 
legislature. Furthermore, many ad- 
ministrators not only make their own 
regulations, but police them, and 
then sit as judge and jury at the 
hearings. An example is the Alcoholic 
Beverage Administrator, who can go 
one step further, and search licensed 
premises without a warrant. 


Inherent Dangers 


The inherent dangers, therefore, in 
our system of administrative agencies 
can readily be seen. There are but 
few lawyers with at least average 
seniority at the bar, who have not 
seen individual rights suffer at the 
administrative level because of im- 
proper regulations or improper ad- 
ministration thereof. If we cannot 
adequately impress the administrative 
agency of such error, and if we are 
to see the matter through, the courts 
must then be called upon to halt the 
effect of erroneous regulations or 
administration. 


Power of Administrators 


The most common cause of er- 
roneous regulations is the fact that 
they are too broad in scope. The 
source of administrative power and 
authority is the legislature. Regula- 
tions may not go beyond this au- 
thority. Unfortunately, this is not 
always either known or adhered to 
in the promulgation of regulations. 
For example, in the establishment of 
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an administrative agency, the legis- 
lature will provide that the adminis- 
trator may adopt regulations for the 
administration of a particular agency 
or statute. This delegation of author- 
ity, however, is limited to matters of 
administration and not legislation. As 
set forth in the case of Linkhous vs. 
Darch (1959), 323 S. W. 2d 850, an 
administrative agency generally may 
regulate relative to administration and 
enforcement of statute when regula- 
tion is within limit set by statute, but 
regulation adopted may not exceed 
specific power delegated to the 
agency by the Legislature, and the 
agency may not, by rule or regulation, 
amend, alter, enlarge, or limit terms 
of legislative enactment. See also 
Roppel vs. Shearer (Ky. 1959), 321 
S.W. 2d 36. Administrative rulings to 
be valid must be within the authority 
conferred upon the administrative 
agency (Portwood vs. Falls City Brew- 
ing Company (1958 Ky.), 318 S.W. 
2d 535.) 


The lawyer is armed with sufficient 
authority of a definite and lucid 
nature to prevent administrative 
agencies from passing regulations 
exceeding their authority. He should 
use this authority to the fullest extent. 


Penalties 


There have also been attempts by 
administrative agencies to create a 
penalty for violation of its regulations. 
(Penalty as used herein is distin- 
guished from action with reference 
to license revocation and other actions 
pertaining to licenses.) The right to 
create a penalty should not be dele- 
gated. Why should an agency or an 
appointed official have the right to 
assess a penalty? See Bloemer vs. 
Turner, 187 S.W. 2d 387; Robertson 
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vs. Schein, 204 S.W. 2d 954; Henry 
vs. Parrish, 211 S.W. 2d 418. 


The fact that administrative regu- 
lations must not be unreasonable or 
arbitrary is so fundamental that it 
is only mentioned as another cause 
for illegality of certain regulations. 


Constitutional Limitations 


In the overall analysis of the sub- 
ject of limitation upon administrative 
powers, the following sections of the 
Constitution of Kentucky should al- 
ways be kept in mind: 

Section 2: 
“Absolute and arbitrary power de- 
nied. Absolute and arbitrary power 
over the lives, liberty, and property 
of freemen exists nowhere in a 
republic, not even in the largest 
majority.” 
Section 28: 
“One department not to exercise 
power belonging to another. No 
person or collection of persons, 
being of one of those departments, 
shall exercise any power properly 
belonging to either of the others, 
except in the instances hereinafter 
expressly directed or permitted.” 

Section 60: 

“. . . No law, except such as relates 

to the sale, loan, or gift of vinous, 

spirituous, or malt liquors, bridges, 
turnpikes, or other public roads, 
public buildings or improvements, 
fencing, running at large of stock, 
matters pertaining to common 
schools, paupers, and the regulation 
by counties, cities, towns, or other 
municipalities of their local affairs, 
shall be enacted to take effect upon 
the approval of any other authority 
than the General Assembly, unless 
(Continued on page 136) 
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APPELLATE PROCEDURE - 


A FRESH APPROACH 


C. KILMER COMBS, Prestonsburg 


Only too often we hear a losing 
lawyer wail, “The judge mistreated 
us but an appeal is too expensive.” 
If the lawyer is using the court as 
a crutch, he should be thoroughly 
ashamed. But if sincere, then it is 
the bench and bar who should be 
ashamed. A litigant has been denied 
his right to appeal — solely because 
appellate justice is expensive. 

The principal reason appellate jus- 
tice is expensive is the cost of the 
record on appeal. While unnecessary, 
lawyers feel compelled to have the 
entire record copied. This is due to 
fear that limiting the record in ad- 
vance of briefing may bring about 
embarrassing —or even fatal — omis- 
sions. The result is an expensive 
original record with expensive copies 
for counsel. 

The natural retort is, “Is there a 
better procedure?” I think so, or this 
would not be written. The method 
I refer to is neither original nor new 
— in fact, it has withstood the test of 
time in other appellate courts.* 

The fundamental change advocated 
here is the use of the original record 
in the circuit court as the record on 
appeal. Once the appeal is taken, 
the circuit court loses jurisdiction and 
the record is not needed there. There 
is no good reason why it should not 
be filed as the record on appeal. 


Under our practice, each lawyer 


*The majority of the federal appellate 
courts use the procedure proposed by this 
article. 
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ordinarily receives or obtains copies 
of all pleadings, orders, evidence, etc.., 
filed during the pendency of the 
cause in the trial court. His office file 
is his copy of the record on appeal. 

The expense of transcribing large 
records, with copies for counsel, is 
thereby eliminated. Accordingly, the 
time so spent is saved and appeals 
are expedited. 

The foregoing raises the obvious 
query, “How can counsel cite the 
court to important portions of the 
record?” The answer is by requiring 
counsel to file appendices with the 
briefs containing only those portions 
of the record supporting their respec- 
tive positions. The briefs and ap- 
pendices may be typewritten, thereby 
keeping costs to a minimum. 

The appendix system has other ad- 
vantages. Each judge has copies of 
the briefs and pertinent parts of the 
record before him for preliminary 
study, discussion, argument, and de- 
cision. The issues become clearer, 
briefs are shorter, and accuracy is a 
must. The appendix procedure is 
calculated to expedite disposition of 
appeals as a result of sharper issues 
and shorter records, 

The change advocated here is not 
proposed as a panacea, a sure cure 
to all appellate ills. But it is proposed 
as a potential step forward toward the 
ultimate goal of an appellate pro- 
cedure as simple, inexpensive, and 
swift as possible, consistent with 
justice. I commend it to your 
consideration. 
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REVISION OF CRIMINAL PROCEDURE 


By DEE ASHLEY AKERS 


Committee Report and 
Recommendations 


The Criminal Code Committee held 
its last revision meeting on January 
15, 1960. Some of the proposed rules 
previously reported in the Bar Jour- 
nal were modified at that meeting, 
particularly those relating to trial, but 
all the rules were finalized and the 
Committee drafted its Report and 
Recommendations. The Committee 
action was then transmitted to the 
Legislative Research Commission to 
which the Committee is advisory. The 
Committee was especially pleased to 
report unanimous agreement among 
sixteen attorneys—the Committee and 
the Study Group—on all but two 
of the proposed rules, and only one 
dissent was registered on those two. 


Having completed its revision work, 
the Committee considered three plans 
of putting the new criminal procedure 
into effect: (1) legislative enactment 
of all provisions in the tradition of 
the Criminal Code; (2) legislative en- 
actment of the statute part, with 
judicial promulgation of the proce- 
dural rules after the fashion of the 
civil code revision previously accom- 
plished; (3) initial legislative enact- 
ment of all provisions with judicial 
promulgation of future changes in the 
rules. Each plan had its proponents, 
with those favoring legislative en- 
actment in the minority. The objec- 
tives of the civil procedure revision 
plan were found to be consistent with 
the long-range views of a majority of 
the Committee, but the Committee 
felt this plan did not take full ad- 
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vantage of the legislative process and 
the finished rules. The plan of legis- 
lative enactment with future judicial 
change offered both the desired long- 
range objectives and more complete 
legislative action. It was felt that 
legislative enactment of the new 
rules would constitute proper fulfill- 
ment of the legislature’s responsibility 
to revise its own century-old proce- 
dural provisions before asking the 
judiciary to assume responsibility for 
the rules. With only one abstention 
and no dissents, the Committee en- 
dorsed the combination plan. 

In implementation of this plan the 
Committee recommended that the 
statutes and rules be prepared sep- 
arately but enacted in one bill. The 
legislation expressly recognizes the 
authority of the judiciary in matters 
of procedure, and declares a legisla- 
tive preference for judicial promulga- 
tion of future rule changes. It is ex- 
plained in the legislation that initial 
legislative enactment is intended to 
provide a better base of transition as 
well as a truer expression of details 
of current legislative policy in this 
heretofore legislative matter. There 
is also specific direction that the rules 
are not to be published as statutes. 
The new procedure is not to become 
effective until January 1, 1961, thus 
affording attorneys an opportunity to 
become acquainted with the changes, 
and the Court of Appeals time enough 
to consider suggestions for further 
change before the new rules become 
effective. 

On February 18, 1960, the Legisla- 
tive Research Commission approved 


Kentucky State Bar Journal 














a ee ee ee ee ee ee ee ee ae ica! 


a AS 





la- 
a- 
« 
ial 
to 
as 
ils 

















the recommendations of the Com- 
mittee and requested Senator Richard 
Garnett, past president of the Bar 
Association and Chairman of the 
Senate Committee on Criminal Law, 
to contact the Court of Appeals as to 
the court’s views on the matter. On 
February 23, Senator Garnett and the 
Criminal Code Study Group pre- 
sented the promulgation plan to the 
members of the Court who in turn 
indicated agreement with its basic 
features thus clearing the way for 
final preparation of the legislation. 
On March 1, Senator Garnett, heading 
a small delegation of attorneys repre- 
senting both the Committee and the 
Court of Appeals, called on Governor 
Bert Combs who indicated that his 
office favored the legislation. A_ bill 
proposing the revision together with 
a preamble setting out the principles 
on which the revision is promulgated 
was introduced on March 2 as Senate 
Bill 234. Thus, it is fairly clear that 
the proposed revision of criminal 
procedure will be established in some 
form or to some degree subject to 
legislative action and subsequent 
modification by the Court of Appeals. 
This report of that revision is sum- 
mary in its presentation, to enable 
the members of the Bar to get a 
complete picture of the project. More 
complete and detailed material is 
available without charge from the 
Legislative Research Commission. 


Derivation, Scope and Form 


The proposed rules were derived 
from a_ section-by-section examina- 
tion of the 473 sections of the present 
code and a comparison of these sec- 
tions with similar rules in the Ameri- 
can Law Institute Code of Criminal 
Procedure; the Uniform Rules of 
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Criminal Procedure promulgated by 
the Nationa] Conference of Commis- 
sioners on Uniform State Laws; recent 
revisions of the codes of other states; 
the Kentucky Rules of Civil Proce- 
dure; and the Federal Rules of Crim- 
inal Procedure. Common law prin- 
ciples and case law applications 
were also studied, as were related 
statutes, particularly those which 
overlapped with the code provisions. 
No changes were made for the sake of 
change; on the other hand, there was 
no hesitancy to make a change where 
such was indicated as desirable, inas- 
much as little of the code has had 
any re-evaluation since 1876, and the 
form of its preparation was below 
current drafting standards. 

While the arrangement of the pro- 
posed rules is very similar to the 
present code, changes in scope and 
form offer much clarification, simpli- 
fication, and condensation. Without 
changing the practice, the four titles 
relating to the classification of of- 
fenses, jurisdiction and venue, im- 
peachment, and removal of court 
clerks are eliminated as matters gov- 
erned by the Constitution, statutes, or 
other court rules. With few changes 
in the practice, the three titles relat- 
ing to police courts, justice’s courts, 
prevention of offenses and habeas 
corpus are eliminated as covered by 
other rules or more properly statutory. 
The chapters on Bills of Exceptions 
and Supersedeas Bonds are elimi- 
nated as a result of substantive 
changes, as are several other series 
of sections. Ambiguities and anoma- 
lies are eliminated, and restatement of 
the other provisions makes them 
briefer and groups them in a manner 
more easily understood. The practice 
is made more complete in several 
phases, particularly the production of 
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evidence. The proposed rules consist 
of 160 sections, covering matters from 
the initial complaint through appel- 
late procedures. 

Several of the changes in related 
statutes put code provisions granting 
authority into the statutes. Some re- 
compile original venue provisions 
with other venue provisions, and 
clarify their application to venue in- 
stead of jurisdiction. A few merely 
serve to eliminate the miscellaneous 
criminal practice chapter in the KRS. 
Habeas corpus is moved because of 
its applicability to non-criminal pro- 
ceedings. The rest of the changes 
merely complement the proposed 
rules, 

In revision of both the code and 
statutes, some disposition is made of 
a total of 550 sections of law. This 
disposition reduces the total number 
of rules and statutes to 220. 


Changes in Practice 


The changes in the system under 
which criminal prosecutions are con- 
ducted are not as extensive as the 
changes in form. The general change, 
from the practitioner’s point of view, 
is to replace an out-dated, bulky, 
duplicative code with an up-to-date 
set of minimum rules essential to or- 
derly procedure, governing all pro- 
ceedings in prosecutions for violations 
of law for which a penalty is pre- 
scribed, and subject to further im- 
provement by the Court of Appeals. 
One change made all through the 
rules is to make procedural rights de- 
pend on the length of confinement 
rather than the place of confinement. 

In preliminary matters, institution 
of the complaint as a_ charging 
instrument is accompanied by author- 
ization for magistrates to issue 
summons in felonies as well as mis- 
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demeanors, and for arresting officers 
to issue citations in all misdemeanors 
rather than just traffic offenses. These 
changes are designed to obtain more 
procedural due process and result in 
fewer incidences of physical arrest. 
An immediate hearing is required in 
all cases, with elimination of authority 
of arresting officers to take bail, or 
to go two miles into the next county 
when not in actual pursuit. On pre- 
liminary hearing, transcription of 
testimony, if undertaken, will have 
to be of all testimony given and a 
complete copy made available to the 
defendant, not just transcription se- 
lected by the prosecutor. Standards 
governing the amount of bail are 
prescribed, for the first time, and 
provision is made for continuation of 
initial bail all through the proceedings 
instead of new bail for each step, thus 
saving many administrative steps and 
removing a hardship on the accused. 
Qualifications of bail are broadened 
but justification of sureties is tightened 
and forfeiture provisions are made 
more effective to eliminate some 
abuses in bond making. In completing 
the statute as to issuance of process 
in police courts, the authority of the 
clerk to issue summons in lower-class 
cities is dropped as has already been 
done in third-class cities. The right of 
an accused person to contact an at- 
torney and the right of an attorney 
to visit a confined person are both 
codified, as is putting the burden on 
the Commonwealth to show that the 
proof is evident or the presumption 
great in applications for bail in capital 
cases. 


In prosecution matters, the use of 
the information is expanded as far as 
the Constitution permits by author- 
izing its use in the prosecution of 
every offense not required to be 
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prosecuted by indictment. A shorter 
form of indictment is adopted, 
patterned after the federal indictment 
to contain only the name of the of- 
fense and the essential facts alleged 
to constitute it, thus eliminating tech- 
nical requirements that do not con- 
tribute to purpose of the proceedings. 
The bill of particulars is made part 
of the practice. The authority of the 
court to hold an accused against whom 
no true bill is found, or a defendant 
successful in a pre-trial motion, is 
limited to the time of sitting of the 
next grand jury. The use of modern 
recording devices in grand jury pro- 
ceedings is authorized and here again 
a full transcript of the proceedings is 
made available to the defendant. 

In pre-trial matters, a more com- 
plete deposition practice would be 
provided by allowing the Common- 
wealth to take depositions with pro- 
tection of the defendants’ right of 
confrontation. Provision for securing 
the attendance of material witnesses 
is added. The defendant would be 
permitted to discover and inspect 
documents seized from him, giving 
him an opportunity to prepare his 
explanation of the documents. The 
significance of arraignment to the 
proceedings is clarified. Technical 
pleadings, such as demurrers and mo- 
tions to set aside, are abolished, and a 
simplified motion practice similar to 
that in civil procedure is inaugurated. 
Under this system the defendant may 
move directly for the relief he seeks 
and the court can determine all pre- 
liminary issues without undue delays. 
Pleas are reduced to “guilty” and 
“not guilty” and venue is made sub- 
ject to waiver. 

As to the petit jury, all jurors would 
be drawn from the jury drum elimi- 
nating the use of bystanders. To ob- 
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tain full attention of all jurors who 
might participate in the verdict, extra 
jurors impaneled in felony cases 
would sit as regular jurors until] time 
for retirement for deliberation, at 
which time a drawing would deter- 
mine the final make-up of the jury. 
Elimination of classes and specifica- 
tions of bias for disqualification of 
jurors would not change the practice, 
but the number of peremptory chal- 
lenges allowed is reduced, and the 
number to which each side is entitled 
would be determined by the amount 
of punishment that could be imposed 
rather than the present felony-mis- 
demeanor classification based on the 
kind or place of punishment. In a 
case in which the punishment could 
be as much as imprisonment for more 
than twenty-one years, or death, the 
defendant would be entitled to eleven 
peremptory challenges and the state 
to five. Where the punishment is less 
than twenty-one years but more than 
one year the defendant would be en- 
titled to seven challenges and the 
state to four. In a case in which the 
punishment cannot be greater than 
imprisonment for one year, each side 
would be entitled to three chal- 
lenges, as is now provided. These 
changes in the number of peremp- 
tories allowed for felony cases are 
obviously based on compromise but 
would bring the number of such 
challenges more in line with the 
national average without unduly 
prejudicing the rights of the parties. 

In transferring to the statutes the 
provisions fixing minimum amounts 
of penalty for which jury trials must 
be granted, the sixteen dollar amount 
prescribed for fifth- and sixth-class 
cities is raised to twenty dollars to 
correspond with the lowest amount 
already prescribed by the statutes, 
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and the minimum for other inferior 
courts is made to correspond with 
amounts in the police court of the 
highest-class city in the county. This 
will reduce the differences in jury 
trial amounts as well as the number 
of jury trials, and eliminate the county 
judge’s having to grant jury trials for 
lesser penalties than police courts 
within the same county. 

In trial proceedings, the need to 
take formal exceptions to the court's 
rulings on objections, in order to pre- 
serve them for appeal, is abolished, 
along with the Bill of Exceptions, as 
has already been done in civil pro- 
cedure. Whether a defendant jointly 
indicted with another can obtain a 
separate trial is left in the discretion 
of court, subject to the question of 
whether joint trial is prejudicial to 
the defendant or the Commonwealth. 
The court is given the authority to 
order defendants or offenses to be 
tried together if they could have been 
properly joined in an indictment or 
information. The court is also given 
authority to call expert witnesses of 
its own choosing, in addition to those 
called by the parties. 

The prescription as to grounds for 
new trial is generalized to allow new 
trial for grounds not heretofore au- 
thorized. The time for making the 
motion is changed from during the 
term to within five days after the 
verdict. Requirement that grounds 
must be stated in motion to properly 
preserve them for review is reduced 
to only those not previously con- 
sidered by the court. 

Sentence would be imposed with- 
out delay, instead of waiting two 
days in felony cases. The Writ of 
Coram Nobis is abolished, as in civil 
practice. The presumption that mul- 
tiple sentences are to be served con- 
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currently would also be abolished, 
requiring the court to indicate in 
every case. New provisions as to dis- 
ability of judge and setting aside 
sentences would make the practice 
more complete, 

The new rules of procedure are 
made universally applicable to all 
courts, thus requiring written plead- 
ings in inferior courts where oral 
pleadings are now allowed. 

In appeals, the minimum limitation 
On amounts of penalty appealable to 
circuit courts are eliminated, thus 
allowing appeals from all penalties 
and giving circuit courts more com- 
plete review over criminal prosecu- 
tions in inferior courts. A copy of the 
judgment is all that has to be filed 
with the circuit court. Minimum limi- 
tations on amounts appealable to the 
Court of Appeals are also eliminated, 
but at the same time the authority of 
the Court to dismiss appeals without 
writing an opinion is expanded to 
include all fines and confinements of 
less than twelve months. At present, 
written opinions are required in mis- 
demeanor cases where there are errors 
prejudicial to the substantial rights 
of the defendant. The time for taking 
an appeal would be measured from 
the entry of judgment rather than 
the term of court. The certificate of 
appeal is replaced by a notice of ap- 
peal and the time for taking an appeal 
runs from entry of judgment rather 
than the end of the court term. The 
transcript of proceedings would con- 
stitute the record on appeal instead 
of the bill of exceptions. Bail on ap- 
peal is simplified, and other provisions 
would make familiar provisions of 
civil appeals, such as Agreed State- 
ment and Narrative Statement, a part 
of appellate procedure in criminal 
cases, (Continued on page 143) 
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CHANGES IN KENTUCKY CIVIL RULES 
OF PROCEDURE 


Effective June 1, 1960 


By WILLIAM A. MILLER, Louisville 


By now most members of the Bar 
will have received the numerous 
amendments to the Kentucky Rules 
of Civil Procedure which will become 
effective June 1, 1960. Obviously, 
space limitation prevents any ex- 
tended discussion of these changes 
or even the mention of a number of 
them. The sole purpose here is to 
call attention to a few of the more 
significant changes. 

The purpose of the amendments are 
to clarify the meaning of certain rules 
or to make them more practically 
workable. The sole idea was to help 
and not confuse the practicing lawyer. 
An example of this is the revision of 
CR 75.02 which will require the re- 
porter’s transcript of evidence in- 
cluded in the designation to be filed 
promptly rather than filed with the 
designation. With this in mind, we 
will try to touch very briefly on a 
few of these changes. 


CR 4.10 will permit a defendant 
constructively served to defend at 
any time before judgment as a matter 
of right, even though in default, and 
to obtain the same relief after judg- 
ment as a defendant who was per- 
sonally served. Specific exception ex- 
cludes persons served under the pro- 
visions CR 4.04 (2) from this relief. 

CR 4.11 as revised, provides that 
where a party constructively served 
has been deprived of rights to prop- 
erty or proceeds thereof, the court, 
after adjudicating the rights of the 
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parties in a judgment, shall retain 
control over and preserve the prop- 
erty or proceeds for one year after 
entry of judgment, unless before that 
time a refunding bond is executed by 
the successful party. If the bond is 
executed, or after one year without 
any proceeding instituted by the party 
constructively served for relief from 
the judgment, the property or pro- 
ceeds shall be disposed of in accord- 
ance with the judgment. 


CR 40.00 will require reasonable 
notice to all parties not in default 
of the day on which the trial] date 
will be fixed, so that no case shall 
be assigned to trial without all parties 
having knowledge thereof. 


The former CR 60.02 has been 
broadened and changed and is now 
divided into four rules, CR 60.02 
through CR 60.05. Perjury or falsified 
evidence has been made a separate 
ground for relief, with fraud affecting 
the proceedings, other than perjury 
or falsified evidence, constituting a 
separate ground. The right to bring 
an independent action has been re- 
tained by CR 60.03, while CR 60.04 
prescribes procedure to abate an ap- 
peal when action has been taken 
under CR 60.02 or CR 60.08 for relief 
from a judgment or order in the 
lower court. 


Rule 65 relating to restraining 
orders, temporary injunctions, and 
permanent injunctions has been re- 
vised in its entirety to clarify the 
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meaning and to make the rule more 
practically workable. Again, because 
of space limitation, we cannot com- 
ment in detail on these changes. 

CR 73.02 (3) has been amended to 
conform with RCA _ 1.180, which 
amendment to the rules of the Court 
of Appeals became effective January 
1, 1960. It might be well to comment 
here that RCA _ 1.160 completely 
changes the procedure on appeal 
where the amount in controversy is 
between $200 and $2,500. Apparently 
until June 1, 1960, there will be a con- 
flict between the present CR 73.02 (3) 
and RCA 1.180, to the extent that 
there will be a difference in the com- 
putation of time within which the 
record must be filed in the Court of 
Appeals if the motion for appeal is 
sustained under RCA 1.180. However, 
if such conflict should occasion a 
delay in making up the record so 
that it cannot be filed in the Court of 
Appeals within the time prescribed 
by the present CR 73.08, the time 
can be extended by timely motion 
pursuant to CR 73.08. 


CR 73.08 is amended to permit the 
circuit court to extend the time for 
filing the record with the Court of 
Appeals to 120 days from the date 
of filing the notice of appeal rather 
than 110 days. 

The revision of CR 75.02, as pre- 
viously pointed out, corrects a cum- 
bersome and unworkable provision, 
requiring appellant to file promptly 
the reporter's transcript of evidence 
included in the designation, rather 
than requiring such transcript to be 
filed with the designation. 


The official form of the summons 
has been changed. The old form per- 
haps created some confusion in the 
mind of a layman who might believe 
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he had complied with the summons 
by writing a letter to the plaintiff's 
attorney concerning the matter in 
litigation. The new form requires the 
defendant to “appear and defend.” 


For those who follow the official 
form in negligence cases particular 
attention is called to the change in 
forms 8 and 9. The form, as revised, 
now pleads permanent disability, 
which was questionable under the 
original forms 8 and 9. 





Administrative Control 


(Continued from page 128) 


otherwise expressly provided in this 
Constitution.” 


Lawyers Must Be Vigilant 


Administrative agencies are a 
necessary adjunct to the orderly func- 
tioning of our government and for 
the protection of the health, safety, 
and morals of the people. When in- 
stances arise, however, in which un- 
lawful regulations are promulgated, 
or an administrative agency legislates 
instead of administers, then the dam- 
age far exceeds the good which may 
be intended. With the tremendous 
growth of administrative agencies and 
the increase in their power, it is neces- 
sary for the lawyers to be the guard- 
ians of the limits to which the 
agencies may go, so that our demo- 
cratic processes do not become lost 
in regulations and so that our laws 
will be jealously guarded to the leg- 
islature and not to appointees. 
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Federal Bar Association 


Meets 

The Louisville Chapter of the 
Federal Bar Association had a dinner 
meeting on Friday, February 19, at 
the Kentucky Hotel. The Guest Speak- 
er was Chief Justice Morris C. Mont- 
gomery of the Kentucky Court of 
Appeals. He spoke on the topic of 
Constitutional Revision. 

Officers of this group are Stuart 
Alexander, President; Michael Clare, 
First Vice-President; Luther D. Bur- 
rus, Second Vice-President; Glenn G. 
Underwood, Secretary, and C. H. 
Richardson, Jr., Treasurer, 


New Bar Commissioners 


On April 1, 1960, three new Bar 
Commissioners will assume their offi- 
cial duties on the Board of Bar Com- 
missioners. Andrew W. Clark of 
Covington was elected to replace 
Marion W. Moore, Park Hills. E. 
Gaines Davis, Frankfort, has been 
elected to replace Ben B. Fowler, 
Frankfort. Maxey B. Harlin, Jr., 
Owensboro, has been appointed to 
fill the position vacated by J. David 
Francis of Bowling Green. 





Ode to the Civil Rule Lawyer 


Here’s to the Civil Rule lawyer, 

The boy who is fresh out of school; 

His profound knowledge of professional ethics 
Is based upon some Civil Rule. 


Of old-fashioned Code pleading, 

He spurns and wants not a part; 

He thinks they were crude and misleading, 

So he can quote you Civil Rules from the start. 


His spelling and literary education 

Were acquired in a modern day school, 
And his excellent knack of pronunciation, 
Is the result of a modern day rule. 


When it comes to an intricate question, 
The answer is on the tip of his tongue, 
And we sit back and stare and wonder 
At such knowledge in one so young. 


But when he views the field of his future, 
He knows that he is not a fool, 

For all difficult and complex problems 
Will be solved by some Civil Rule. 
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Contributed by Judge S. M. Ward 
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You always need information to determine which facts are the es- 
sential ones for your case . . . in taking depositions . . . when 
questioning lay and expert witnesses. Now, turn first to PROOF OF 
FACTS, a storehouse of practical knowledge and know-how. 





Using the question and answer method, PROOF OF FACTS expert- 
ly and step-by-step tells you how to prove what must be proved. 


PROOF OF FACTS has no jurisdictional limitations. It is designed 
for use in your state and all other jurisdictions . . . in any court | 
where witnesses are examined. 


Unique too, are its all-inclusive checklists of Elements of Proof and 
Elements of Damage that assure you that no details are overlooked in 
your preparation or presentation. 


Want more proof? Write either company today for complete de- 
tails, including a sample proof and a partial Table of Contents. 
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The partners of the law firm of 
Wyatt, Grafton & Grafton have an- 
nounced that Cornelius W. Grafton 
and Lillian M. Fleischer have with- 
drawn from the firm. Edgar A. Zing- 
man, Robert L. Maddox, Jr., Gordon 
B. Davidson, and Lawrence L. Jones, 
III, have been admitted to partner- 
ship, and the firm will hereafter be 
known as Wyatt, Grafton, & Sloss. 
H. Wendell Cherry will be an associ- 
ate. Mr. Cornelius Grafton and Miss 
Lillian Fleischer will form a new firm 
to engage in the general practice of 
law as Grafton and Fleischer with 
offices at 310 West Liberty Street, 
Louisville, Kentucky. 


Mayfield attorney Roscoe Cross, 
has been named as a member of the 
1959 Kentucky Rhodes Scholarship 
Selection Committee. 


Carroll M. Redford, Jr., a graduate 
of the University of Kentucky Col- 
lege of Law, who has worked as a 
law clerk in the Court of Appeals, has 
opened a law office in Glasgow. 


U. S. Attorney for the Eastern Dis- 
trict of Kentucky, Henry J. Cook, has 
resigned from his position to return 
to the private practice of law. He 
will become an associate member of 
the firm of Blakely, Moore and 
O'Hara, Covington. His successor 
will be Jean L. Auxier, Pikeville. 
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In addition to a law office at Monti- 
cello, Reuben Hicks has opened a law 
office in Whitley City. 


Named to serve for a four-year- 
term on the Judicial Council was Cir- 
cuit Judge James B. Stephenson, Pike- 
ville. 


Lieutenant Colonel Milton T. 
(Mike) Quinton, Jr., has been as- 
signed the post of Fort Harrison's 
Judge Advocate. 


Former Research Assistant at the 
Yale Law School, James Park, Jr., has 
joined the law firm of Stoll, Keenon, 
& Park. 


Newly-elected officers of the Madi- 
son County Bar Association are Presi- 
dent, Charles R. Coy; Vice-President, 
Salem W. Moody; Secretary-Treas- 
urer, James S. Chenault. 


M. Jack See, Louisa, has been ap- 
pointed Attorney General of the Trust 
Territory in the Pacific Ocean. 


Former Kentucky Director of Pub- 
lic Relations, Gracean M. Pedley, re- 
ceived the Governor's Medallion for 
meritorious service. 


Newly-appointed assistant city at- 
torney for the city of Lexington is 
Charles R. Zimmer. 
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Harry Wilson, Munfordsville, has 
been awarded the 1959 Forestry Rec- 
ognition Award for Kentucky for his 
program in reforestation and forest 
management, 


Kenton County Bar Association 
have the following officers elected for 
the coming year: Robert E. Ruberg, 
president; F. Gofton Ware, vice- 
president; William Dunn, secretary, 
and Robert C. Cetrulo, treasurer. 


Eugene Goss, Harlan, has opened a 
law office in Harlan. 


Formerly of Henderson, Thomas 
Crooks Ferguson, who recently was 
admitted to the Bar of the State of 
Illinois, is now an Associate of the law 
firm of Woodson, Tattishall, and Gar- 
ner in Chicago. 


Mrs. Robert N. Benson, Princeton, 
was admitted to practice before the 
Supreme Court of the State of New 
York. 


A new legal publication entitled “A 
Journal of Family Law” will be pub- 
lished twice yearly beginning next 
January by the University of Louis- 
ville Law School in cooperation with 
the Committee of the American 
Association of Law Schools. Ralph 
Petrilli, Professor at School of Law, 
University of Louisville, has been 
named editor of the new publication. 


Assistant manager of the Veterans 
Administration regional office in 
Louisville and a graduate of Univer- 
sity of Louisville School of Law, 
James G. Ratliff has been named Ad- 
judication Officer and will head the 
Claims Department. 
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J. A. Gregory, Jr., Harlan, has joined 
Nat Ryan Hughes in the practice of 
law at Murray. 


The Harlan Bar Association chose 
the following lawyers to serve as offi- 
cers for the ensuing year: Cawood 
Smith, president; John Doyle, vice- 
president; and Gene Goss, secretary- 
treasurer. 


S. A. Burnley, Louisville, has been 
appointed to the Hearing Examiners 
Committee of the American Bar 
Association and also named an Hon- 
orary Colonel of the Kentucky State 
Police. 


Admitted to the practice of law in 
Kentucky are Eugene Edgar Roberts, 
New Albany, Indiana, and Samuel 
Albert Fletcher, Madisonville. 


Sworn in as Police Judge of Flem- 
ingsburg was Marvin Suit of the law 
firm of McIntire and McIntire. 


James C. Holloran, Lynchburg, Vir- 
ginia, has opened an office in Sturgis 
for the practice of law. 


Roger Womack was recently sworn 
in as City Attorney of Carlisle. 


The Kentucky Junior Chamber of 
Commerce selected A. J. Jolly, County 
Judge of Campbell County, as one of 
their three Outstanding Men of the 
Year. 


Louisville Attorney Robert P. Hob- 
son has been reappointed Chairman 
of the Committee on Professional 
Grievances of the American Bar 
Association. Blakey Helm, of Louis- 
ville, has been named a member of 
that Committee. 
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Russellville. 


First Lieutenant Luther P. House, 
Jr., Adolphus, was admitted to prac- 
tice before the nation’s highest mili- 
tary court, the United States Court of 
Military Appeals. 


George Washington University Law 
School Senate of Delta Theta Phi Law 
Fraternity honored Kenneth H. Tug- 
gle of Barbourville, and Colonel Vic- 
tor C. Swearingen, Washington, D.C., 
by making them honorary members 
of the Fraternity. 


Porter M. Gray and Robert P. 
Woods, members of the law firm of 
Gray and Woods of Ashland, have 
announced that James E. Cooper, 
formerly an associate of the firm, be- 
came a member effective January 1, 
1960. The new firm will be known as 
Gray, Woods, and Cooper. 


An announcement has been made of 
the formation of a new law partner- 
ship in Versailles. Mr. Robert T. Har- 
rod of Frankfort has joined Mr. Mar- 
shall A. Dawson to practice in Ver- 
sailles, 


Joseph P. Pike of Louisville, gradu- 
ate of University of Louisville Law 
School, has been elected a vice-presi- 
dent of the Life Insurance Company 
of Kentucky. 


United States Alternate Delegate to 
the United Nations, Charles W. An- 
derson, Jr., of Louisville, has returned 
to Louisville to resume his full time 
practice of law. Anderson is the first 
Louisvillian to receive an appoint- 
ment as an alternate delegate. 
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Billy G. Fuqua was appointed to a 
two-year-term as City Attorney of 








Calvin Ray Robinson was elected 
president of the Daviess County Bar 
Association. Mrs. Louise G. Kirtley 
was elected vice-president and Gor- 
don Iler was elected secretary-treas- 
urer. 


Elected to the presidency of Port- 
land Federal Savings and Loan 
Association is Charles C. Will of the 
firm of Niles, Will and Burbank of 
Louisville. 


Robert F. Greene, Covington, has 
opened law offices in Covington. 


The new president of Kentucky 
Association of Trial Lawyers is An- 
thony R. Hellmann, Louisville. John 
T. Fowler, Louisville, was elected first 
vice-president; Tom Givhan, Shep- 
herdsville, second vice - president; 
Kenny Grantz, Louisville, secretary, 
and Francis Bauman, Louisville, treas- 
urer. 


Joe L. Travis, Bowling Green, has 
new law offices at 1032 College Street 
in Bowling Green. 


Announcement has been made by 
Jerry A. Lloyd that J. William Ruhe 
has become associated with him in 
the practice of law and they have 
removed their offices to Suite 1748 
Commonwealth Building, Louisville 
2, Kentucky. 


Ray Corns, former Administrative 
Analyst on the staff of the Legislative 
Research Commission, has joined the 
law firm of Wathen and Wesley in 
Providence. The firm will now be 
titled Wathen, Wesley and Corns. 


In December Edward J. Hussey an- 
nounced that he has resumed the pri- 
vate practice of law in the Kentucky 
Home Life Building in Louisville. 
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William A. Hamm, Boyd F. Taylor, 
and Robert L. Milby announced the 
formation of a partnership for the 
general practice of law under the 
firm name of Hamm, Taylor and 
Milby with offices in Catching Build- 
ing, London. 


On January 21, The Fayette County 
Bar Association held their annual 
dinner meeting in honor of members 
of the Kentucky Court of Appeals. 
Thomas A. Ballantine, Louisville, was 
the principal speaker. Sixty-year 
members honored were Henry T. 
Duncan and J. Nathan Elliott, Sr., 
while fifty-year members presented 
gifts were Clem F. Kelly, Grover C. 
Thompson, Sr., and Judge William E. 
Nichols. A fourth fifty-year member, 
Linzy O. Thompson, was not present 
at the meeting but will be honored 
later. 


Board of Directors of the Bank of 
Loretto elected Henry Boldrick of 
Lebanon to the Board of Directors at 
their annual meeting. 


Judge Thomas E. O'Shaughnessy 
has announced the removal of his law 
office to Suite 206 Lawyers Building, 
Versailles, where he will practice in- 
dividually. 


Tom Waller, Paducah, has been ap- 
pointed a Vice-Chairman for the Red 
Cross Fund Campaign in that City. 
Mr. Waller is a senior partner in the 
law firm of Waller, Threlkeld, Whit- 
low and Byrd. 


Edwin R. Smith, Jr., has been 
named attorney for the City of Se- 
bree. He succeeds Honorable John 
Palmore, now a member of the Court 
of Appeals. 
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Kentucky Association of Fairs and 
Horse Shows, Inc., has elected John 
E. Crigler, Boone County, as presi- 
dent for the coming year. 


William S. Wetterer, Jr., Louisville, 
was appointed as an Assistant City 
Attorney. 


Council of Beaver Dam named Car- 
mol D. Cook as legal counsellor for 
the city. 


Julian Carroll, who was elected in 
1949 as Boys State Governor, has 
opened his law office in the Citizens 
Bank Building in Paducah. 


Young Men’s Christian Association 
presented “Man of the Year Award” 
to Rodes Clay of Lexington. Selection 
for this honor is made on the basis of 
the fulfillment of the responsibilities 
of a member of the Board of Directors 
or committee of the Association and 
service of outstanding nature during 
the year for which the award is made. 
Mr. Clay was cited for his assistance 
as president of the Lexington Ex- 
change Club in the club’s sponsorship 
of the development of seven cottages 
at Camp Daniel Boone. 


C. R. Luker, Jr., was re-appointed 
to the position of city attorney of 
London. 
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Necrology 


William H. Field, Louisville, De- 
cember 7, at Louisville. 

William E. Evans, Lexington, No- 
vember 12, at Los Angeles, California. 


Fred Howes, Paintsville, December 
9, at Paintsville. 


Albert J. Counts, Olive Hill, De- 
cember 14, at Olive Hill. 


James W. Turner, Paintsville, De- 
cember 17, at Paintsville. 

John Allen Judy, Lexington, De- 
cember 26, at Lexington. 

S. V. Brents, Albany, December 27, 
at Albany. 


Percy Booth, Louisville, January 28, 
at Louisville. 


Otto C. Gartin, Ashland, January 
18, at Lexington. 


James P. Brown, Louisville, January 
25, at Louisville. 

W. A. Perry, Sr., Louisville, Janu- 
ary 26, at Louisville. 


Raymond B. Murphy, Lexington, 
February 17, at Lexington. 





Be Sure to Attend 
The 1960 Annual 
Convention 
At The Kentucky Hotel, 
Louisville 
April 6 and 7 











March, 1960 


Revision of Criminal Procedure 
(Continued from page 134) 


The only change of significance in 
habeas corpus provisions transferred 
to the statutes would be limiting the 
authority to issue writs to circuit 
judges. This limitation exists under 
present law except where the circuit 
judge is absent, but modern com- 
munication and transportation facili- 
ties now make a judge of an adjacent 
circuit available for speedy issuance 
of the writ in the event of such 
absence. 


Effect of Changes 


The proposed changes in criminal 
procedure incorporate proven refine- 
ments of procedural reform without 
significant departures from the tra- 
ditional scheme of criminal procedure 
as outlined in Blackstone’s Commen- 
taries, limited in constitutional bills 
of rights, and enacted in the Criminal 
Code. A few of the refinements have 
already become part of the practice 
as a result of judicial application or 
changes in other practice, but many 
improvements universally desired 
have been unattainable because of 
rigid requirements of a practice de- 
signed more to implement technical 
concepts than to promote the interests 
of justice. By-products of this revision 
are simplification of provisions and 
procedures and more uniformity in the 
practice of different kinds of cases in 
different classes of courts. The end 
result will be more effective adminis- 
tration of justice with some expansion 
of personal rights. With the adoption 
of this revised procedure, Kentucky 
will be in the enviable position of 
having had all of its enacted law re- 
vised within the past twenty years. 
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SURE-as Death and Taxes 


Whether you are a specialist or a 
general practitioner, you will sure- 
ly face problems concerning Fed- 

eral laws. The reason — Federal 


laws affect all of us. 


But whether your questions pertain 
to Taxes, Social Security, Labor, or 
Bankruptcy — or other subjects of 
Federal law — the United States 
Code Annotated is SURE to equip 


you with the answers. 


One is SURE to be confronted with 


such problems. 


— and we can sure show you why 
the United States Code Annotated 
will help your practice. 


Ask for details 
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